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THE JOHANNESBURG WATERWORKS COMPANY; joeissW.j.' 



THE .GELDENHUIS COMPANY & BEZUIDENHOUDT. 



Anyone who wishes to have his right to a public stream acknowledged by the 
Court, and who seehs protection against a third party in consequence of that 
right, is hound in his summons to allege an infraction of that right hy such 
third party. — The public and general character of a stream attaches also to 
the springs from which it takes its origin, as also to the increased quantity 
of water obtained by the opening up, &c. of the eyes of these springs. — 
A person is entitled to make excavations on his own land, even if the 
result be that his neighbour's tuell or springs are rendered dry. — The owner 
of land on which springs or percolations exist which are connected with a 
public stream-, but not by means of well-defined channels, is entitled to treat 
these as he pleases.— An upper riparian owner is entitled to the use of all 
the loater of a public stream, provided that use be confined to a usual and 
reasonable enjoyment : i.e., to such water as is necessary for household pur- 
poses and to meet the requirements of animals, — A riparian owner may 
not, to the prejudice of other riparian owners, use the ivater of a public 
stream to supply other persons at a distance. — Rain-water becomes subservient 
to the public or common use of the riparian owners as soon as it has once 
found its way into the channel of a public stream. — A person entitled 
to the use of water out of a public stream, is entitled to an interdict against 
all who, to his prejudice, interfere ivith the course of the stream, and need 
not wait until actual damage be done. 

This was an action for a declaration of lights, a perpetual 
interdict, and damages caused by the alleged improper use and 

S.A.Tl. B 
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water out of a watercourse known as tlie Jukskei 



diversion of 
Eiver. 

This river, a permanent or public stream {flumen publicum), flows 
over the farm Eietf ontein, belonging to two of the plaintiffs, the 
brothers Meyer, and also over the farm Bergvlei, the property of 
the third plaintiff, Storm. It takes its origin partly on the farm 
Elandsfontein, the property of the Geldenhuis Company, but 
mainly on the farm Doornfontein, belonging to the defendant 
Bezuidenhoudt. A portion of the farm Doornfontein was let by 
Bezuidenhoudt to the Johannesburg Waterworks Company, which 
had dug furrows thereon, and constructed a dam or sump with the 
object of coUecting water there, and erected a pumping station 
(known as No. 5) for the purpose of pumping water over to a 
reservoir situated about two moles away on the same farm Doorn- 
fontein. The reservoir was constructed in order to supply the 
town of Johannesburg and its suburbs with water. On Doorn- 
fontein, which, like Elandsfontein, is situated on the watershed 
on the high-lying region known as the Witwatersrand, there 
are various springs, of which the chief ones are known" in the 
neighbourhood as (1) the Doornfontein ; (2) the Gewonnen (opened 
up), or Zwartbooif ontein ; (3) the lower fountain, neai- which 
are situated the homestead and cultivated lands of the defendant 
Bezuidenhoudt {AanlegfonteUi) ; (4) the Zwartfontein ; and (5) • 
certain small weak springs and percolations, which have their 
origin higher up, about from one to two miles from the 
pumping station (No. 5). The water from these weak springs and 
percolations combines at various places to form a swamp or 
morass, and spreads itself over the surface, after which it flows 
down for a certain distance in a well-defined channel, only again 
to spread over the surface and lose itself in a larger swamp 
or morass. The pumping station (No. 5) of the Johannesburg 
Waterworks Company was placed on the eastern side of this 
swamp. The dam, or sump, at this pumping station was supplied 
by three pipes, by means of which three separate streams of water 
were brought in from (a) the Doornfontein, (b) the Gewonnenf ontein, 
and (c) from a water furrow, named a subsidiary furrow {bijwor), 
dug out by the Waterworks Company for a considerable distance 
along the east side of the swamp. Further, a furrow had been 
made in the swamp by the company, and this ran past quite close 
to the sump, with which it was connected by a sluice. Along this 
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furrow there runs a stream of water, yielding about 84,000 1893 
gallons in the twenty-four hours, and is ahoiat the same Meyeeand 
strength as the stream coming from the Aanlegfontein, which flows Oihees 
past the homestead of the defendant Bezuidenhoudt and empties The 
itself lower down on the northern portion of the swamp. This bueo^W^tee- 
furrow had heen made with a double object, to wit, to drain the works Co. 

swamp, and thus protect the dam against possible flooding in the 

event of heavy rains ; and at the same time, when required, to lead 
the water into the dam or sump, for which purpose, however, the 
company had not, up to the date of the action, used the water. 
The water which flowed past the dam in this furrow discharged 
itself into the swamp about sixty yards lower down ; and, at the 
hearing of the case, it did not appear that this water ever found its 
way to the channel or stream on the lower side of the swamp and 
the upper side of the dam of the Geldenhuis Company on Elands- 
fontein. The water which came from the Aanlegfontein, and which 
discharged itself at a certain distance from the pumping station 
(No. 5) into the lower-lying portion of the swamp, was not used 
by the Waterworks Company, but flowed on undisturbed, and, 
after leaving the swamp, united itself with the water coming from 
the Zicartfontein, which is also a permanent spring. The water 
so combined then flowed on in a well-defined channel to the farm 
Elandsfontein, until it discharged itself into the dam constructed 
by the Geldenhuis Company. On account of the boggy and 
spongy nature of the surface above and near the junction of these 
two springs, the combined quantity of water found in the channel 
at the place where it entered the Geldenhuis dam did not exceed 
that of the water flowing doTvn the fiirrow immediately past the 
sump or dam, or that of the water coming from the Aanlegfontein. 
The dam of the Geldenhuis Company was manifestly constructed 
on swampy or spongy ground, so that drainage fm'rows were 
dug on its lower side, in the immediate neighbourhood thereof. 
These furrows carried off the water which soaked through the 
bottom of the dam, and also the water occurring on the surface, 
which probably came from springs in the swamp directly beneath 
the dam. These were dug solely to drain the swamp and to 
protect the dam wall : and they all ran together in proximity to the 
lower side of the dam wall, from which point the water from all of 
them flowed down in the same channel, and thereafter flowed down 
for about three or four hundred yards in a more or less defined 
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1893 natural channel along the swamp, until it reached the dam at Eiet- 

Meyee and fontein, the farm of the plaintiffs Meyer. The Judges had ordered 

Otheks g^Q inspection in loco, and in their presence and that of the parties a 

The measurement was made of the water at the place where the several 

BtTEo Wa^'b- streams joined on the lower side of the Geldenhuis dam. It was 

woEKs Co. then ascertained that this water amounted to 161,000 gallons per 

' twenty-four hours, thus about twice the strength of the water which 

flowed into the Geldenhuis dam fi-om ahove. There was in this 
Geldenhuis dam an escape pipe, through which to let the water 
run off when necessary. This pipe had, up to the time of the 
inspection in loco, not been made use of, on account of the percolations 
mentioned. The water was pumped from the dam into a reservoir, 
and fi'om that carried in pipes to the battery of the Geldenhuis 
Company, in order to wash the gold-bearing quartz crushed by the 
company. For a short period this reservoir had also supplied 
the Stanhope battery, which belonged to another company, and 
the ownership of which battery was subsequently acquired by the 
Geldenhuis Co. Both these batteries, and the reservoir, were 
situated on the farm Elandsfontein, the property of the Geldenhuis 
Company, and the quartz milled and crushed by these batteries 
was obtained from gold reefs situated on this farm. 

The Judges found at their inspection that, at the place wiere 
the occupiers of Eietfontein had turned the water out of the 
natural course or channel by means of the dam made by them, 
there was sufficient water in the stream for household use and also 
for irrigating their cultivated fields. The dam of the occupiers of 
Eietfontein was also found to be in a very dilapidated condition, 
so that more than half the water escaped from it. The fmrow, 
too, on Eietfontein was found to be in a very neglected state. At 
various places it was overgrown by grass and weeds, by which the 
water was prevented from reaching the gardens and cultivated 
land in proper 'quantity. The construction of a more effective 
dam and the cleaning of the common furrow would, in the opinion 
of the Judges, undoubtedly have supplied the occupiers of Eiet- 
fontein (lessees from the plaintiffs Meyer) with as much water as 
they required. In regard to the farm Bergvlei, the property of 
the plaintiff Storm, situate at a considerable distance below the 
dam of the Geldenhuis Company, the Judges found that there were 
two weak springs on it in the immediate neighbourhood of the 
dwelling-house at that time occupied by one Jooste. These two 
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springs gave enougli water for household tise. Near one of them 1893 
there was a small dam from which water was occasionally led to a Meyeb and 
garden. There existed, further, what is known as a catchment Othbes 
dam, which was used to irrigate the cultivated land, upon which Tke 
was usually sown two hags of corn. Ahout five hundred yards btoo Wateb- 
from the upper side of the cultivated area there was in the Jukskei woeks Co. 

River a dam, through which the water coming from the farms 

Doornfontein, Elandsfontein and Rietfontein was allowed to flow 
down the river. It was found that this water would, had it heen 
properly caught in a staunch, well-huilt dam, and then conducted hy 
means of the furrow leading from the dam to the cultivated lands, 
have been sufficient for irrigation purposes. According to the 
evidence of Storm before the Judges, the quantity of water running 
down had been on the decrease since April, 1892, the year ia which 
the inspection took place, and was running at its weakest at the 
time of the Judges' visit. Jooste, the occupier, had only on rare 
occasions led the water out of the Jukskei river, since he preferred 
to use the water caught by his catchment dam, situated on a 
portion of Bergvlei remote from the river. 

These were the facts, which were found proved by Chief Justice 
Kotze and Justices De Korte and Jorissen at their inspection in 
loco, made between November 30th and December 5th, 1892. 

Plaintiffs now maintained that the defendants by their alleged 
acts had prevented the water in the stream from flowing down in its 
natural channel, and that they had in consequence thereof suffered 
great loss, and so prayed the Court for the order as set forth above. 
In addition to the defendants abeady mentioned, the plaintiffs had 
further summoned various other persons, who were members of the 
New Doomfontein Freehold Syndicate, as owners of a piece of 
l3,nd lying higher up along the river. On behalf of these persons, 
it was urged at the hearing of the case, by way of exception, that 
there was no cause of action set out against them in the summons, 
since it was not alleged that they had caused any damage to the 
plaintiffs. 

Wessels, in support of his contention that the exception was bad, 
. quoted the cases of Van Seer den v. Wiese, 1 App. Ca. p. 9 ; 
Saunders v. Executrix of Hunt, 2 Menz. p. 313 ; Foiirie's Executrix 
v. Executrix of Greeff, Buch. (1879), p. 1^2. 
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The Comi was of opinion that, in order to be entitled to summon 
any person in an action of this nature, it was necessary to aUege 
that there had been an interference with the rights of the plamtifi 
by the defendant, and therefore allowed the exception. 

The Court, at its first sitting after the return of the Judges 
from their local inspection, announced that it found as facts :— 
(1) That the Jukskei Eiver, where it flowed over the farms Eiet- 
fontein and Bergvlei, was a permanent stream ; (2) that there 
was on these farms a sufficient quantity of water for the then 
existing plantations and cultivated land ; and went on to say : 
The Judges only desire that counsel for the parties in arguing the 
case will confine themselves to the following points regarding the 
claim for a declaration of rights— /.e., (a) whether the springs on 
Elandsfontein and Doornfontein must be regarded as the sources 
of a permanent stream ; and (b) whether, that being so, the prin- 
ciples to be applied in the use of water out of a permanent stream 
must not also be applied to the use of water out of the springs 
themselves ? The answer to this would decide both the question 
as to the existence or not of any rights in the defendants, and that 
as to whether they had made any unreasonable and unjustifiable 
use of those rights. 

Efiselcn (with Wessels), for the plaintiffs, answered the first 
question of the Court in the affirmative, and referred to Angell 
(sects. 4 a, 112 b, p. 151, and sect. 108 c), and quoted the case of 
Stniben and others v. T/ie Cape District Watencorks Co., 2 Shiel, 
p. 24. 

Passing on to the question whether the defendants had made a 
reasonable use of the water, he answered this in the negative, since 
they had used the water for purposes other than those to which 
riparian proprietors were entitled, seeing that they had pumped the 
water to Johannesburg and its suburbs, notwithstanding the fact 
that the occupiers on the banks of a river had no right to use the 
water for the laying out of a town, or for supplying that town's 
requirements in regard to water — for which he referred to the case 
of Struhen , already cited, decided by Chief Justice De Yilliers. Not 
a drop of the water pumped out of the sump, or out of the 
Geldenhuis dam, ever came back to the watercourse at Doorn- 
fontein. Counsel here referred to the case of Coleman v. Z^nch 
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{Express, 30tli Novemter, 1892), decided by the Free State Oourt 1893 

before Judges De Yilliers, Steyn and MacGregor. Metbeamd 

By this action of the defendants the lower riparian owners were Othees 

prevented from extending their cultivated areas, and they would, The 

in case of the later discovery of a gold reef — say on Bergvlei — have Btm^WATEE- 

no water to develop it. It was not necessary to prove damage, as woeks Co. 
, . . . > \^ , , ... ^ J r & ) ^^ Othees. 
an injury {injuria) had been committed. 

Wessels quoted the Digest (39. 3, 2) , prcediiim prcedio servit lege, 
loci natura, vetnstate, and remarked that here there was a question 
of abstract right being dealt with where the principle of injuria 
sine damno must be applied. The company, by making an un- 
reasonable use of the water, attempted to enrich its shareholders 
by the sale of water to the detriment of riparian owners, and it 
could not be alleged that the company used the water for usual or 
daily requirements. The principles of the law regarding damnum 
infectum compelled the plaintiffs to bring their complaints before 
the Court within a certain period, regarding the damages which 
they might come to suffer. (Dig. 39. 3, 2.) 

Leonard, J. W. (with him Curlewis), for the Waterworks Com- 
pany, and Jeppe (with him Lohmann], for Bezuidenhoudt, referred 
to the cases of Soiithey v. Schoombie (1 E. D. C. Eep. 286) and of 
Van Heerden v. Wiese (1 App. Ca. p. 9) as an answer to the 
question of What is a permanent stream ? and argued from them, " 
in regard to the facts, that the springs on Elandsfontein used by 
the company were so many private fountains. 

Cur. ad. vult. 
Postea. 12th January. 

The Oourt, by the unanimous decision of the Judges who had 
sat in the case, gave judgment in favour of the Waterworks Com- 
pany and Bezuidenhoudt with costs ; and in favour of the plaintiffs, 
with costs against the Greldenhuis Company. 

KoTZE, C. J., after going carefully into the facts, as set out 
above, continued : The above being the facts in the case, the Court 
has first to decide the lights of the plaintiffs as against Bezuiden- 
houdt, the owner of Doomfontein, and the Johannesburg Water- 
works Company. I have already said that the* watercourse known 
as Jukskei River is a public stream, in the sense given to that 
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expression by our law, and that it has its principal source on the 
farm Doornf ontein. The simple fact that springs, which constitute 
the source or main source of a public stream, have their origin 
on a person's land does not give him, or anyone occupying 
under him, the right to divert or use the water as he chooses to the 
inconvenience or detriment of lower riparian owners. The public 
and common character of the stream adheres also to the springs 
from which it takes its origin. Had it been proved that the 
springs opened up by the Waterworks Company, the water from 
which the company is using, formed the actual or chief source of 
a public stream, I should not hesitate a moment in deciding that 
the company had not the slightest right to the exclusive use of 
the water. Supposing further that the company had, by its 
excavations of the source itself, considerably increased the usual 
daily supply of water from the springs, even then I should be 
inclined, notvsdthstanding the decision in the case of Struhen and 
others v. The Cape District Watencorks Co. (9 Juta, 68), to 
say that the company had no exclusive rights as regards this 
increased quantity, and that the lower riparian owners could weU 
be heard to complain against any such exclusive use of the water 
by the defendant. Where anyone takes upon himself, either by 
excavating or by any other means applied to the source of a puUio 
stream, to assist nature and to bring the water to the surface in 
. greater measure than nature itself has done, then that person is 
dealing with something which, like the stream itself, is of a public 
and common character. If he then by such acts considerably in- 
creases the force or quantity of the water of a source, which is of 
a pubHo and common character, I can see no reason either of 
law or policy why the public or common character of the source, 
attaching to the usual quantity of water, shall or may not be con- 
sidered as also belonging to the unusual and increased supply. 
The increased portion of the water is just as capable of common 
use by the riparian owners as the normal and usual portion, and 
should therefore be made subservient to such common use. A case 
such as that I have supposed is totally different from the one in 
which an owner makes excavations on his land with the object of 
draining it, and thereby diverting water which is only spread over 
the surface or percolates through the soil, and which flows in no 
defined course. In that case it is impossible definitely to ascertain 
beforehand how this water flows or soaks through underground. It 
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cannot, therefore, be calculated beforehand what the result would 1893 

be as regards one's neighbours when land is thus drained or ^^^^^jj 

improved. Where, however, a person starts digging at the fountain Othebs 

head of a well-recognised source of a public stream, with the object thb 

of increasing the force of the water, that person who does so well Johannbs- 

,.,.. „. .,1 n IT BUBO WATEK- 

knows that he is interfering with the source of a public stream, woeks Co. 
He knows that he is dealing with something which is of a public ^^^ ^thees. 
and common character. It is apparent on the face of it, and he is Kotze, C.J. 
in a position to calculate the exact consequence of his acts. He 
may be at liberty to make excavations, or to use other means on 
his land at the spring, with the object of increasing the flow of 
the spring and so obtaining more water, with the view of improving 
his land and deriving greater profit from it. But I much doubt if 
he have the right to the exclusive use of the increased portion of 
the water, so long as no approved writer or authority can be pro- 
duced to that effect. It seems to me that his right to such increased 
portion, Kke his right to the usual portion of the water, is limited by 
the similar rights of the other riparian owners. I express this opinion 
with all respect for the learned- Chief Justice of the Cape Colony, 
who delivered the judgment of the Court in the case of Struhen, 
and who has, in a series of well-considered decisions, beginning with 
Sough V. Van der Merwe (Buch. Eep. 1874, p. 148), placed the 
law regarding watercourses on a clear and acceptable basis. Taking 
into consideration, however, that in the case now before us the 
onus of proof of the public character of the springs and other 
waters opened and used by the "Waterworks Company lies on the 
plaintiffs, the question arises whether they have shown that these 
springs and waters constitute a portion of the sources of the public 
stream known as the Jukskei River. So far as we were enabled to 
examine the locality, it has been established that the Aanlegfontein 
and the Zwartfontein are the two permanent sources of the stream 
flowing from the farm Doornfontein to the farm Elandsfontein, 
and into the Greldenhuis dam. There is at present nothing to lead 
us to any other conclusion than that the fountains, which, by means 
of pipes, supply the sump of the Waterworks Company with water, 
are of a private nature, and that, unless caught up by the company, 
this water would be lost by spreading itself over the somewhat 
expansive surface of the swamp. So also the water in what is 
known as the subsidiary furrow, and the water flowing down the 
furrow just next to the sump, appear to be nothing else than 
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1893 soakage through the bottom of the swamp, which is ohtained by 

Metee and the company by means of a kind of rough draining. 

OiHEEa rpj^jg -water, then, likewise falls under the description of private 

The water, not capable of common use by the various riparian owners, 

BTJEcfwA^EE- ^^^ ^^*^ which the person on whose land it is opened up may deal 

woEKs Co, as he pleases. Flumen privatum nihil enim differt a cceteris locis 

■ privatis. (Dig. 43. 12, 1. 4.) Pomponius also says: "If water 

go tze, C .J, makes its appearance on my land, supplied by subterranean arteries 
coming from your land, and you cut off these arteries so that the 
water ceases to flow to me, you do not appear to have acted with 
violence, where I have no servitude in regard to the matter ; nor 
will the interdict, based on your having acted vi aut clam, be 
granted against you." (Dig. 39. 3, 21.) In the same title of the 
Pandects, 1. 1, § 12, TJlpian gives his assent to an opinion of 
MarceUus, where he says : " If anyone dig on his own land and 
thereby drains his neighbour's well, no action will lie agaiast 
him, even on the ground of fraud {de dolo) ; and clearly will 
there be no action where he has done so, not with the object 
of injuring his neighbour, but of improving his own land." 
Voet (39. 3, 4) fully shares this view. Now these references go 
even fui'ther than the facts before the Court require, for there is 
no satisfactory proof that the catching and appropriation of the 
water from the springs and soakage have lessened the supply 
lower down where the stream assumes a defined channel, or 
that such water has in any way a connection with the stream. 
The jurists referred to by me teach us that, even if the springs 
and percolations had a connection with the stream, but not by 
means of weU-defined channels either above or below the surface, 
but merely by subterranean veins or percolations, it still is permis- 
sible to the owner on whose land the water is to deal with it as he 
pleases. In this respect our law-^that is, the Eoman-Dutch — agrees 
Avith that of England, Scotland and America. In Gale's work on 
Easements (4th edit.) I find the following statement: "The natural 
right to the flow of water is, however, only applicable to water 
flowing in some defined natural channel; and, therefore, the 
owner of land on which water appears welling up out of springy 
or boggy soil, and not flowing in any defined channel, or appear- 
ing sometimes at one place and time, sometimes at another, but 
without a definite course, can divert such water by draining his 
land, or by any other method he may find suitable, although the 
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water, had it not been so diverted, might ultimately have reached 1893 
the course of a natural flowing stream." The decisions in the jmEYBBAND 
cases of Eawstron v. T(i>/Ior (11 Esch. 369), Broadhent v. Earns- ^'^^^^ 
bottom (11 Exch. 602) and Chasemore v. Richards (7 H. L. 0. The 
349; 8. C, 5 Jur. N. S.) fully confirm this view. (Compare bubo Wate'e- 
Angell, Watercourses, s. 108, 7th edit.) In Siruben's case, which vobm Co. 

was referred to repeatedly in the course of the arguments in this 

case, Chief Justice De Yilliers said, in speaking of the diversion JSio tze, C .J, 
of water by the draining of land, that the case of the Grand 
Junction Canal Co. v. Shugar (L. R. 6 Ch. App. 483) showed that 
riparian owners, unlike a person whose well is drained by the acts 
of his neighbour, may complain of drainage works which affect the 
supply in a stream ; and, he adds, that if this case was so decided, 
then it is in conflict with the decision of the House of Lords in 
Cha&cmore v. Richards. A careful examination and comparison of 
these two cases shows, however, that the two decisions are quite 
reeoneileable, and in accordance with sound Sense and legal prin- 
ciple. From the clear statement of Mr. Justice Wightman, who 
delivered the opinion of the Judges in Chasemore v. Richards 
before the House of Lords, it is plain that the following was the 
true statement of the case : — 

" The defendant represents the members of the Local Board 
of Health of Croydon, who, for the purpose of supplying the 
town of Croydon with water, and for other purposes, sank a well 
on land belonging to them within the town of Croydon, about 
a quarter of a mile from the river known as the Wandle, and had 
had a large quantity of water pumped from this well for the use 
of the town of Croydon. By means of this well, and the pumping 
of water from it, the Local Board of Health had diverted and 
drawn off subterranean water, but only subterranean water, which 
otherwise would have flowed on and found its way to the river 
Wandle, and so to the plaintiff's mill." 

The Judges and the House of Lords were of opinion that the 
defendant was perfectly entitled to act as he did, and on this 
simple ground: that the diverting or draining of percolating water 
by the defendant on his own land, which water was not connected 
by means of any visible or known channel with the river, is in 
accordance with the elementary principle of law that a landowner 
may use his own property in every possible way to his own advan- 
tage. If this were not so, every man would be, prevented from 
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1893 excavating or draining his land out of fear that perchance, by 

MEY^rAND so doing, he may drain his neighhour's well or other water 

Othees (jj.y rptj-g -g j^igQ^ ^g I iiaye already shown, the doctrine laid 

The down in the Pandects. I may here remark, in passing, that it 
BUHG wIteb- would have been more correct to translate the word 'vems, used by 
▼0^8 Co. Pomponius with regard to water, by the word " arteries " than by 
AND ^EEs. ^^ gjj^^j^gjg^o j^g .^g^g ^o^e in the judgment in Strubens case. On 
Kotze^.j. tjjg jj^j^gj, ^^^^^ ^j^g decision in the case of the Grand Junction 
Canal Co. v. Bhugar proceeds on the assumption that the water 
used by the plaintiffs in their canal flowed in a defined channel, 
on the surface, out of a certain pond, known as the Silk Mill 
Pond, which was supplied by two streams coming from two 
other ponds. The defendant, who also represented the Local 
Board of Plealth, cut a drain near and below the Silk Mill 
Pond, which materially affected the flow of the stream to the 
plaintiffs' canal. From the evidence it appeared that it was 
evident to the eye that the Silk Mill Pond supplied the stream 
which ran to the canal, and that the defendant had cut his 
drain below and near the Silk Mill Pond. He was warned, 
at the time this drain was made, by the plaintiffs that they 
would suffer damage through it, and he replied that the plain- 
tiffs would have no reason to complain as soon as the works 
were finished. It may therefore be accepted that the defen- 
dant could reasonably conclude that if he constructed the 
drain below and near the Silk Mill Pond, which supplied a 
stream of running -nater, a fact patent to the observer, he 
would thereby affect the supply or flow of the stream. It is 
true that the defendant denied that his drain had affected the 
Silk Mill Pond ; but Lord Chancellor Hatherley found it as a 
fact, on the evidence, that a portion of the water which flowed 
in the stream had been drawn off by the works of the defen- 
dant. The Lord Chancellor, who had the decision in the case of 
Chasemore v. Richards clearly in his mind, and quoted from it 
in giving his judgment, said : " Now, as regards the law which 
is applicable to the case, I should think it beyond dispute 
after Chasemore v. Richards. Mr. Justice Wightman has laid 
down the law very clearly in that case, when delivering the 
opinion of the Judges upon the subject; and the distinction 
was there drawn, which in my opinion was rightly accepted, 
between water coming and flowing without it being definitely 
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known whence or how, whether upon or helow the surface, and not 1893 
flowing in any channel, whether it be rain or, spring water, Meyeeand 
which might change from day to day, or appear above from below Othees 
the surface in an utterly unknown direction, and water that The 
already flows in a defined channel." Judgment was therefore ^^^^ Wate'e- 
given in favour of the plaintiffs. Suppose for a moment that a woiiks Co. 

person, on whose land a permanent public stream, e.g., the Aapies 

River, takes its rise, digs a deep trench in the immediate neigh- ' 

bourhood of the source of the stream, on the pretence that he can 
improve his land, though he can clearly see, and therefore ought 
to know, that by his doing so the water will be diverted from the 
stream to the prejudice of the riparian owners : would he in such a 
case be entitled to rely on the decision in Chasemore v. Richards ? 
The decision of the House of Lords in that case is not applicable 
to a case like this, and therefore the judgment of Lord Hatherley 
in The G-rmtd Junction Canal Co. v. Shugar does not conflict with 
it. The principles laid . down by Bartolus and Baldus, and cited 
by Cloete, J., who refers to an interesting opinion from the con- 
sultations of Schrassert (Vol. II., Cons. 61) in his judgment 
in the case of Retief v. Lomv (Buch. Eepts. 1874, Appendix), are 
also of special application to this branch of the case now before 
the Court. We have therefore come to the conclusion that the 
springs and the drained and percolating waters, caught up and 
used by the Waterworks Company, are, as Voet (43. 12) expresses 
it, in privati dominio. The owner of the farm Doornf ontein and 
his lessees, the Johannesburg Waterworks Company, are therefore 
entitled to deal with these springs and waters as they think fit. 
These remarks, however, do not apply either to the water from the 
Aanlegfontein flowing past the homestead of Bezuidenhoudt, or to 
the water from the Zimrtfontein on the farm Doornfontein, for 
that we hold to be of a public and common character. 

The ease presents another aspect when we view it with regard to 
the Geldenhuis Company. On account of the peculiar position or 
construction, or both, of the dam of the company, it has not been 
proved that its construction right across a swamp or bog, thi-ough 
which the stream, coming from Doornfontein above, finds 
its way in a more or less defined channel, has in any respect 
interfered with or lessened the flow of the water. The important 
fact remains that below the dam, where the water out of the 
drainage fuiTOWS unites in one furrow, the present supply of water 
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1893 is 161,000 gallons per twenty-four hours, or about double the 
Meteeaot) quantity in the public stream -which flows into the dam above. ■ 
OiHEEs rpj^g plaintiffs have therefore not succeeded in showing that they 

Thb have suffered actual damage. If we take the position as at present 

BUEaWATEB- existing, it appears that the construction of the dam is calculated 

■wo™ Co. rather to strengthen and increase the supply of water below the 

" dam than to diminish it. It cannot now be ascertained with any 

Kotze, O.J, certainty whether this state of affairs, apparently favourable to the 
lower riparian owners, will continue to exist. We have, however, 
found that there is at present sufficient water in the stream below 
the dam for irrigating the cultivated lands on E.ietfontein and 
Bergvlei. The question now arises whether, notwithstanding the 
absence of any actual damage suffered by the plaintiffs, they are 
entitled to a declaration of rights and to a perpetual interdict. 
The law regarding the use of water out of a permanent stream 
is clear, and has on various occasions been followed by this Court. 
I adhere to what I said in the case of Bailie v. Hendriks : "In 
dealing with the water of a public stream, a distraction must be 
drawn between the ordinary and the extraordinary use of water. 
The ordinary use of water by a riparian owner is that which is 
required for household purposes and the support of animal life ; 
the extraordinary use consists in the application of the water to 
irrigation, the working of machinery, and the hke. If an upper 
riparian owner, in the I'easonable exercise of the ordinary use, 
requires all the water in the stream, the lower riparian owner will 
have no redress ; but the case is different where an extraordinary 
use is made of the water, for here an upper riparian owner can 
only exercise his right consistently with a similar right in the 
lower riparian owner." (Kotze, Repts. 214.) • 

Therefore, in regard to the extraordinary use of the water — and 
it is with this alone that we are at present concerned — the plaintiffs, 
as riparian owners, have equal rights with the Greldenhuis Company 
to the use of the water. The Geldenhuis Company cannot be 
considered to have acquired any property in the water in the 
dam, which contains a considerable quantity. This water is 
nothing more than the joint product of the permanent stream 
flowing in its ordinary course, and of rain-water coming down 
fi'om the higher slopes and finding its way into the channel 
of the stream before this enters the dam. The water in the 
dam, which is laid right across the course of the stream, is there- 
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fore of a publio oharacter; for, although it is partly composed of ^893 
rain-water, it is not rain-water which has been caught before it Metek akd 
reached the course of the stream, but rain-water which has found Oihees 
its way into the stream, and has become mixed with the water The 
flowing therein, and increased its quantity before the stream ^^^^^ Waieb- 
entered the dam. It is quite true that the law in this country works Co. 

allows the owner of land to catch up rain-water falling on his 

land, and to deal with it as his own (Dig. 39. 3, 1. 1, s. 11) ; Kotze^.J. 
but this rule cannot be extended to apply to rain-water which has 
already found its way into the course of a public stream. As 
soon as it gets there, it becomes mixed with the stream and 
acquires a new character. Like the stream itself, it is sub- 
servient to the common use of the riparian owners. In this 
view I am also supported by the decision of the Court of 
Exchequer in the case of Broadbent v. Bamslottom, where 
Alderson, B., said : " There is no doubt that water which falls 
from the skies along the slope of a ridge, at the foot of which 
flows a stream, does, by the natural force of gravity, find its 
way downwards and so reach the stream. This does not prevent 
the owner on whose land the rain-water falls from dealing with 
it as he pleases, and appropriating it for himself. It is true 
that he cannot do this if once the water has reached a defined 
channel, but he is perfectly entitled to appropriate the rain- 
water before it reaches any such channel." (11 Exch. ; of. Wood 
V. Waud, 3 Exch. 748.) The Geldenhuis Company pumps the 
water out of the dam to a reservoir situate some distance away 
from the dam, but on the same farm Elandsfontein, as title 
was originally granted by the- Government. This reservoir 
supplies the battery of the Geldenhuis Company with water; 
and for a short period also supplied the Stanhope battery, 
which however now belongs to the Geldenhuis Company. It is 
clear that only riparian owners have a right to the user of 
water which flows past their land. "It is necessary for the 
existence of a riparian right that the land should be in contact 
with the flow of the stream" (per Lord Selborne in Lyons v. 
Fishmongers' Company, L. E. 1 App. 683). But what is the 
exact scope and limit of that right ? It may be taken that 
the riparian owner is not allowed to pump the water out of the 
stream in order to supply persons at a distance with water, 
either for household use, irrigation, or the driving of machinery : 
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BUBG WaTEE- 
TTOEKS Co. 

AND Others. 
Kotze, C.J. 



that is, persons wLio are not in possession or occupation oi any 
portion of the land through or past which the stream flows. 
Thus, in Chnsemore \. Richards, Lord Wensleydale says, inter 
alia : "I very much question the legality of the acts of the 
defendant in ahstracting water for the use of a large district 
in the neighbourhood, not connected with his property, and to 
the detriment of the adjoining owners, who have an equal right 
with him." The right, therefore, exists solely hy virtue of the 
land being adjacent to the stream. This right cannot be 
exercised by persons or for purposes not connected with the 
land or the property situated on the banks of the stream. In 
the case of The Sicindon Waterworks Company v. Wilts Canal 
Company, Lord Cairns, in a very clear and careful judgment — 
a judgment which I have read with interest and benefit — 
in the same way limited the extraordinary use of the water to 
purposes and undertakings connected with the property of the 
riparian owner, the exercise of which must in every case take 
place in a reasonable manner. (L. E. 7 App. Ca. 307.) The 
Stanhope battery and the Greldenhuis battery are both on the same 
farm Elandsfontein, which is riparian land, though they are 
situated at a considerable distance from the bank of the stream. 
The quartz crushed and milled by these batteries, and washed hy 
the water which comes from the reservoir, is also raised on the farm 
Elandsfontein. The water is therefore used by the owners in 
the mining and more profitable working of their land, but is 
not brought back to the stream. This could hardly be done without 
fouling the stream. Whether this is a proper and permissible use 
of the water, and whether the owner may exercise his right for 
the benefit of each portion of his riparian property, although 
it be situated some distance from the bank of the stream, are 
questions which I am not now called upon to consider, owing 
to the extremely reasonable manner in which plaintiffs have, 
through their counsel, reduced their claim. The summons prays, 
as a matter of fact, that the dam may be removed ; . hut, in 
the course of the argument, plaintiffs' counsel declared that it 
would be unreasonable to insist on the claim for the removal 
of the dam, and so hamper a very important gold industry. 
They, however, asked the Court to declare that the Geldenhuis 
Company is bound to let run down to them a sufficient quantity 
of water, equal at least to the present flow, from below the 
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dam. This virtually resolves the question between the parties 1893 
into one of reasonable and proportionate user. They also main- Mey^and 
tain the case is one of abstract right; in other words, that we Othebs 
have here, both according to the Eoman Law and the law of The 
South Africa, to deal with a case of injuria sine damno, and that, btoTwIteb- 

from the acts of the Greldenhuis Company, although no actual woeksCo. 
- - _ J. t/ o And OthEjBS 

damage has yet been caused, loss may well eventually result to 

the plaintiffs, who axe entitled to the unobstructed and unaltered Kotz6, C.J. 

flow of the water, and that if they did not now come to the Court 

for protection of this right, the Geldenhtiis Company might, in 

course of time, acquire an adverse right to the user of the water. 

I am incHned to share this view. The dam, which is of considerable 

extent, and resembles a small lake, has certainly, for some distance, 

altered the nature and level of the stream, stopped its channel, and 

caught all the rain-water coming down this channel, a portion of 

which would otherwise have flowed down to the plaintiffs; and 

no one can with certainty predict what may, in course of time, be 

the effect of all this on the flow of the water to which the lower 

riparian owners are entitled. 

So far as I understand the arguments of plaintiffs' counsel, 
they take up this position: ""We will waive the claim for 
the removal of your dam, provided a sufficient quantity of water 
be allowed to flow down to us, along the course of the stream, 
past and through the dam ; and we ask the Court to declare, that, 
although we have as yet suffered no actual damage, we are, as 
against you, entitled to the unobstructed flow of a sufficient and 
reasonable quantity of water along the stream, and also that we 
were compelled to come to the Court to protect ourselves against the 
acqxdsition by you of an adverse right to the use of the water, 
■ which right you are not entitled to by virtue of your natural 
right as riparian owner." There certainly is ample authority 
for this position. In Crossletj v. Lighiowler (L. E. 3 Eq. 296 
et seq.) Lord Hatherley discusses some of the decisions on this 
point, and amongst others the judgment in the well-known case 
of, Bickett v. Morris. The principle laid down in that case, he 
says, comes to this : " Ton, as a riparian proprietor, see some- 
thing being done, which is, at present, by no means to yoiir 
detriment, but which may well injure you at a later period, 
-though you cannot deflnitely show in what way or to what extent. 
In case you do not complain against this, a right will be acquired 

S.A.R. c 
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1893 against you, by which you will, at a later date, be affected ; and 
Me^and you have, therefore, a right to say that matters shall remain 
OTH35ES exactly as they were." From the note to Sect. 108 of the 7th 
The edition of Angell's learned work on "Watercourses, it appears, 
BUBO Watee- according to a judgment given by Foster, J., that the doctrine 
WORKS Co. laid down in Bickett v. Morris is not universally accepted in 
AHP OTHEEa. ^^^ United States. But however that may be, we have the 
Kotze, C.J, fg^p^ ^jja_^ the defendant, the Geldenhuis Company, has, no matter 
with what bona fides, constructed a dam in a way which it was 
not entitled to do, and which may have the effect of diverting 
aU the water from the plaintiffs as lower riparian owners. " It 
is the unlawful diversion, while it lasts, which is calculated to 
injure the plaintiff, and which the defendant must justify. That 
diversion, if repeated, may become the foundation of an adverse 
right on the part of the defendant. The fact that for the 
present no apparent damage has been caused, does not rebut 
the presumption that damage may hereafter ensue." With 
this view, which was expressed by the Court in the case of 
Struhen v. The Cape Districts Waterworks Company, I agree; 
and in the case of Coleman v. Lynch, Chief Justice De YilHers, 
of the Free State, said : " It wUl be enough to say that, 
by law, he who is entitled to the use of water in a public stream, 
whether it be navigable or not, is entitled to an interdict 
against those, who to his detriment interfere with the course of 
the stream (Voet, 43. 12) ; and it is not necessary to wait until 
actual damage is caused, and so leave an opening for the setting 
up of a plea of prescription, where no damage has been caused by 
the interference for a considerable period." Taking, therefore, 
into consideration the fact that the plaintiffs, by the practical 
waiver of their claim to have the dam removed, must be under- 
stood as agreeing to the continuance of the dam, and also the use 
to which the water from that dam is now being put, viz., to 
the supplying of the two batteries of the Greldenhuis Company, 
they are nevertheless entitled to come to the Court to have it 
declared that in the exercise of this use of the water, as at 
present applied and observed, nothing unreasonable shall be done, 
and that all the water shall not be abstracted by means of this 
dam. 

We will therefore make the following order in this case : — 
1st, There must be judgment in favour of the defendants, the 
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Johannesburg Waterworks Company and Bezuidenhoudt, with 1^93 
costs; 2nd, Judgment for the plaintiffs against the Geldenhuis Meteeand 
Company, on the prayer for a declaration of rights. The Gelden- ™^^^ 
huis Company is ordered to allow a continuous and sufficient The 
supply of water, equivalent to 164,000 gallons per 24 hours, to jjtoo Watee- 
flow down unobstructed in the channel below the dam, with "woeksGo. 

' AND OtHEBS. 

leave granted to the Geldenhuis Company to apply to the Court — — 
for a revision of this order, should a material diminution of the ° ^^' " " 
quantity of water caught up by the dam be occasioned either by 
continued drought or any other cause. We are also of opinion 
that, as against the Geldenhuis Company, the plaintiffs are entitled 
to the costs of suit. 

Attorney for plaintiffs : P. Nel. 

Attorneys for tte Geldenliuis Company : Booth and Wessels. 

Attorney for Bezuidenlioudt : Van Boesclwten. 



A. M. & P. J. MOSTEET coram ; 

deKOETE.J. 
JORISSBNjJ. 

THE ASSISTANT LANDDEOST AND THE MESSENGEE morice, j. 
OE JOHANNESBUEG. 



The word " Costs" in Art. 21, Chap. V., of Law No. 13 o/ 1880, includes the 
amount awarded in the judgment as wages kept bach. 

This was an application to have a writ, issued by the Assistant 
Landdrost of Johannesburg, set aside, in a case in which the 
applicants were prosecuted for the offence of having contravened 
Art. 21, Chap. V., of Law No. 13 of 1880, by having refused to 
pay certain natives the wages due to them. The Assistant Land- 
drost gave judgment against the applicants, ordering them to 
pay the wages due to the natives, but did not fine them as 
well. A writ was thereafter issued against the movable property 
of the applicants, in satisfaction of this judgment, both for the 
arrear wages and for the costs, amounting together to 891. 8s. 2d. 
The applicants opposed this writ, alleging that it was unlawful, 

c2 
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13 January. 
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1893 smoe the Public Prosecutor held no power of attorney from the, 

Mm^et natives, and that sect. 21 of the Law cited only gave the Landdrost 

_, . *"■ authority to issue a writ for the costs. 

The Assistant •' 

Lauddeost 

AND THE Jacobsz, for the applicants. 

Messenoee 

OF JoHANlTEa- 

BTJEo. Krause (State Attorney), for the respondents. 

The Court unanimously dismissed the application on the ground 
that sect. 21 included arrear wages in the word costs, which was 
manifestly used in a general sense. 

Attorney for applicants : P. Nel, 



Coram: 0. LEWIS V. L. C. VAN DIGGELEN. 

deKORTE,J. 

MORIOE, J. The holder of a promissory note in favour of J. B., or order, and endorsed 
M. R. q.q. /. B., is not entitled to payment of it unless a power of attorney 
be produced showing the authority of M. B. to endorse it as the agent of 
J.B. 



1893 
21 JTcmuary. 



This was an appeal from a decision given by the Landdrost of 
Pretoria. The appellant, defendant in the Court below, was 
originally sued by respondent for payment of the sum of 2W. 12s.j 
the amount of a promissory note, which read as follows : — 

" One month from date, I, the undersigned, Christian Lewis, 

residing at V , promise to pay to Julius Eosenfels, or his 

order, the sum of 20^. 12s., for value received, payable at the 
Bank of Africa, Johannesburg. 

" (Signed) C. Lewis." 

This promissory note, in favour of Julius Eosenfels, subsequently 
came into possession of the respondent, endorsed " Max Eosenfels, 
q.q. Julius Eosenfels. (Signed) Max Eosenfels." 

As the promissory note was not paid on the due date, respondent 
instituted proceedings to obtain payment, and sued for provisional 
judgment against the appellant, who thereupon took the exception 
that there was no power nor was one exhibited to him from Julius 
Eosenfels authorising Max Eosenfels iq endorse this promissory note. 
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The Landdrost decided that this exception was bad, dis- 1893 
missed it, and gave provisional judgment as prayed. Appeal was o. Lewis 
noted against this judgment, and the case was heard before the ■j^*-^^ 
High Court on the 21st January, 1893. vanDioobien. 

Esselen, for the appellant, quoted the case of Webster \. Benjamin 
(not reported) . 

Wessels, for the respondent, urged that in the lower Courts there 
were no forms prescribed for provisional summonses. 

The Court, holding that the exception raised in the first instance 
was good, allowed the appeal with costs. 

Attorney for tte appellant : Be Korte. 

Attorneys for tte respondent : Baker and Lindsay. 



W. J. OLAEKE & 00. ». M. 0. ADEIAN. coram: 

deKOKTE,J. 
Creditors are entitled to take in execution goods which become the property of JIOEICE J 

their debtor, against whom they have obtained judgment, notwithstanding the ■ — 

fact that an order of Court already existing, compelling this debtor to pay a 
certain monthly sum to his creditors, is being faithfully obeyed. 



This was an appeal from a decision of the Landdrost of Pretoria. 
The appellants had obtained judgment agaiast defendant (respon- 
dent) in a previous case and had taken out a writ against 
him, and on a return of nulla bona had sued him for civil 
imprisonment, upon which summons the Judge had ordered 
him to pay a monthly sum of thirty shillings to the plaintiffs, 
appellants in this case. Subsequently the plaintiffs discovered 
that respondent was in possession of certain movable property, 
and they had this attached. The respondent opposed this attach- 
ment, before the Landdrost, on the ground that the appellants 
were not entitled to take any such measure so long as he had con- 
tinued faithfully to carry out the already existing order of Court 
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26 January. 
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1893 for the payment of thirty shillings a month. The Landdrost 
CiiEm^ Co. upheld this contention and gave judgment for the respondent, and 
jj'- this judgment was now appealed against. 

Weasels, for the appellants. 

Cloete, for the respondent. 

The Court allowed the appeal and set the order of the Landdrost 
aside. 

Attorneys for appellants : Booth and Wessels. 
Attorney for the respondent : Bushes. 



C'm'am : 
beEORTE.J. 
MOEICE, J. 



THE STANDAED AND DIGGEES' NEWS COMPANY 



1893 



8 February, 



ESTEEHUIZEN. 

The lessor of a house retains his hypothecary right on a piano acquired ly the 
lessee on the hire-purchase system, and talcen by him into the house to remain 
there permanently in his possession, notwithstq/nding the existence of an 
agreement hetween the lessee and the lessor [owner) of the piano, entered into 
without the knowledge of the lessor of the house, that the piano shall not he 
subject to the right of tacit hypotliec. 

This was an appeal from the Special Landdrost of Johannesburg. 
The respondent, Esterhuizen, on the 16th February, 1892, let a 
house at Johannesburg to one Wood at a rental of Ql. per month. 
In the ensuing May, Esterhuizen obtained an interdict against 
Wood, who was in arrear with the payments of his rent for April 
and May, restraining him from removing his furniture. Amongst 
the furniture brought by Wood into respondent's house there 
was a certain piano, which was, after the interdict had been granted 
in favour of Esterhuizen, attached by him in execution of a judg- 
ment which he had obtained for arrears of house-rent. Subsequently 
an application was made by the appellant company to the Special 
Landdrost for a stay of execution against the piano and its 
delivery to the company, on the ground that the company was the 
owner of it. 
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V. 
ESTBBHTJIZEN. 



It appeared that tlie piano had been handed by the company to ^f^ 
Wood under a written agreement containing the following con- TheStanbabd 
ditions, viz. : that the lessors leased the piano to the lessee, who news Co. 
accepted it on hire from month to month for so long as the 
monthly payments of rent were made in advance, under the 
conditions and stipulations as follows : — 

1st. That the lessee, on the signing of the agreement of letting 
and hiring, shall deposit with the lessors the sum of 
10/. as security for the proper and careful use of the 
piano. 

2nd. That the lessee, as lessee, shall on the 5th day of each 
month pay in adyance the sum of 61. for the use of the 
piano, the first payment to be made on the 5th April, 
1892. 

3rd. That the lessee shaE. have the option of becoming the 
purchaser of the piano on payment of such a sum of 
money as shall, together with the rent and money 
actually deposited, amount to the sum of 751., with 
interest at 10 per cent., &c. ; under this express stipula- 
tion, however, that no property or interest in the piano, 
other than those of a lessee, shall be vested in Wood 
until payment shall have been made of such further sum 
and a proper receipt received from the lessors. 

4th. That the lessors, in case of non-payment of rent due or of 
the removal of the piano, &c., shall have the right 
without legal proceedings to enter the buLlditig in which 
the piano may be and to take back the piano, in which 
case the lessee shall forfeit the moneys deposited, as 
liquidated damages for breach of contract, &c. 

5th. That the lessor of any house in which the piano is used 
shall have no hypothec on it for rent. 

The appellant, in the petition to the Landdrost, further stated 
that the company had, on 11th May, given orders for the piano to 
be fetched away from Wood's house on account of Wood not 
having paid the hire due withia the proper period, but that they were 
prevented from so doing by the sheriff charged with the execution 
of the order obtained from the Court by Esterhuizen. 

The Landdrost in giving judgment refused the application of 
the appellant company, but said that the company could take back 
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the piano, provided it paid the arrear rent and the costs of the 
TheStIndaed application. Appellants, being dissatisfied with this decision, now 
appealed. 



AND DlQGEES 

News Co, 



ESTEEHinZEN. 



Van Lilaar, for the appellants, quoted the case of Quirk's Trustees 
V. The Assignees of Liddle &( Co., 3 Juta, p. 322 ; the Cape Law 
Journal for 1892, p. 74 ; and Lazarus t. Base, 3 Juta, p. 42. 

Cloete, for the respondent, referred to the cases of TJlricli v. 
Ulrich's Trustee, 2 Juta, p. 319 ; Keyter v. Barry's Executors, 
Buch. 1879, p. 175 ; and Longlands v. Francken, Kotz^'s High 
Court Eeports, p. 256 ; and argued that an agreement made 
between Wood and the appellants could not deprive the lessor of 
the house of his right of hypothec over the piano, and contended 
further that this agreement was one of purchase and sale. 

Cur. ad. vult. 

Postea. 8th February. 

The Court dismissed the appeal on the ground that the piano, 
acquired on the hire and purchase system, was taken to Wood's 
house with the view of remaining there permanently, and by this 
it became subject to the hypothec of the lessor of the house. 

Attorneys for appellants ; Findlay and Bice. 
Attorneys for respondent : Booth and Wessels. 



Coram : 
beKOBTEjJ. 
MORICE, J. 



1893 



9 Fi Iriiary. 



J. GOLLEE, Sen. v. THE STATE. 

Before goods may Tie declared to have teen forfeited for evasion of customs dues, 
the owner of them must he summoned. — A person who had contravened the 
customs laws released from a fine imposed upon him hy the Landdrost, on 
appeal, on the yroiind that he had been charged under tlie wrong section of 
the Law. 

This was an appeal, heard on 27th January, 1893, from the 
decision of the Landdrost of Potchefstroom, given in March, 1892. 
It appeared from the evidence that the appellant had gone to the 
Free State with a waggon belonging to him, and had brought back 
with him from there some casks of brandy belonging to his son, who 
was a licensed dealer in liquor in the Transvaal. The appellant 
did actually, when importing the brandy, endeavour to evade 
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the dues, and was thereupon tried for contravening sects. 1, 3, 5, ^^^^ 

and 8 of Law No. 3 of 1890, and after having found him guilty, the J. Gollee, 
Landdrost imposed upon him a fine of five times the amount of ^' 

the value of the brandy, which last was at the same time declared The State. 
to he forfeited. 

Against this an appeal was lodged. 

Wessels (for appellant) contended that appellant should have 
been summoned under sect. 11 of the Law mentioned, and that 
the owner of goods must be summoned before they are declared to 
be forfeited. 

Jacohsz for the State. 

Cur. ad. vult. 

Postea. 9th February. 

The Court allowed the appeal, on the ground that the appellant 
had been charged under the wrong sections of the Law, as he 
should have been summoned under sect. 11 of Law No. 3 of 1890, 
and not under the sections quoted. Further, the Court was of 
opinion that the goods could not be confiscated without their 
owner being heard. The Government were therefore ordered to 
return the goods which had been declared to be forfeited, on pay- 
ment of the customs dues, and the appellant was released from 
the fine. 

Attorney for the appellant : De Korte. 



G. 0. METER V. A. C. P. COETZEE. coram: 

K0T7F C T 

The fact of an "arrangement" being made by and between the creditor and the tjeKORTEj' 
principal debtor, without the consent of the surety, by tvhich no novation jfoRiCE J 

took place nor was the position of the surety made worse, does not release 

him as surety. — A surety held not to be liable for the costs of an action at law 

brought by the creditor against the principal debtor without proper notice ,_^_, 

being given to the surety. 16 February. 

On November 26th, 1890, J. J. A. Ooetzee sold to G. C. Meyer, 
the plaintiff, half of the farm Koppies Kraal, situated in the 
Lydenburg district, for the sum of 750/., and bound himself to 
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1893 give free and unencumbered transfer of it witMn a period of two 
, Mot^e months from the date of sale. On May 1st, 1891, the following 
document was signed hy J. J. A. Coetzee (the seller) and A. C. P. 
Coetzee, defendant in this case, and handed to Meyer, the 
plaintiff, viz. : — 

" Deed of Suretyship. — I the undersigned, and co-sig- 
natory, jointly bind ourselves to give transfer of Koppies 
Kraal, in accordance with the deed of sale dated November 
25th, 1890, by the end of June, if transfer cannot he passed 
sooner." 

As no transfer was passed by J. J. A. Coetzee up to June 1st, 
Meyer brought an action against him to obtain transfer, and the 
Court, by a judgment of November 21st, 1891, ordered Coetzee to 
give transfer within seven days. As he f aUed to comply with this 
order of Court, the plaintiff brought an action against defendant, 
claiming transfer, and also the payment of the sum of 95/. 12s. 7d., 
with interest, this being the amount of the taxed costs in the action 
brought against the principal debtor, J. J. A. Coetzee ; or, in case 
defendant failed to give transfer, claiming repayment to the 
plaintiff of the purchase price, 760^., with interest, and a further 
sum of 250/. as damages. To this the defendant pleaded that he 
was released from his suretyship by certain acts of the plaintiff's. 
The plaintiff's acts upon which he relied were as follows : — The 
plaintiff, on December 14th, 1891, after he had ascertained that 
a first mortgage bond for 200/. had already previously been passed 
upon the land sold to him, in favour of a person named Hamman, 
by J. J. A. Coetzee ; and after he had found out that one 
Dyer had obtained an interdict restraining J. J. A. Coetzee 
from passing transfer, had then, Avithout the knowledge of the 
defendant, come to an aiTangement with J. J. A. Coetzee and a 
certain Grert Coetzee, a brother of J. J. A. Coetzee, to the following 
effect, viz. : — 

" "Whereas judgment has been obtained in the High Court of 
this Eepublic against my brother, Johannes Jan Adriaan 
Coetzee, ordering him to give transfer to Gert Cornelis Meyer 
of a certain portion of the farm Koppies Kraal, No. 1360, 
district of Lydenburg, and whereas there is a bond over the 
said portion of the said farm, for 200/., so that he is not at 
present in a position to give transfer, and whereas an applica- 
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tion has been made to the said Court for an order against my 1893 



said brother for contempt of Court, and a rule nisi has been 
granted returnable on 22nd December, 1891. 

And -whereas I have agreed with the said Gert Cornelia 
Meyer to become surety for the due fulfilment of the said order 
of the Court upon certain terms and conditions, be it hereby 
made known that these terms and conditions are as follows : — 
1st. The said Meyer is to allow the first mortgage, in favour of 
C. K. Hamman, to continue in force for a period of two months, 
and to allow a second bond to be passed over the said farm, in 
favour of J. Dyer, for the sum of 125/. sterling, being the 
amount, with costs, of a judgment obtained against J. J. A. 
Coetzee ; and further, a third bond shall be passed on the said 
farm, in favour of G. C. Meyer, for the sum of 850/., being 
750/. for purchase price and 100/. for expenses, which shall be 
payable two months after' date, with interest at 1 per cent. 

Under these said conditions, I hereby bind myself as surety 
in solidum and principal debtor for the due and free transfer of 
the said farm, and the payment of the amounts of the first and 
second mortgage bonds, with interest and costs, and of all other 
expenses which may be incurred for the due delivery of transfer 
of the said portion of the said farm to G. C. Meyer, under 
renunciation of the privileges of the henefioium ordinis seu 
excussionis and all other legal exceptions, &c." 

The second and third bonds were subsequently passed and 
registered, and the plaintiff obtained possession of the property 
sold but not yet transferred to him. The first and second bonds 
were, however, not paid off by Grert Coetzee, and, in consequence, 
tiiis action was brought on 18th November, 1892, against the 
defendant, on his undertaking of the 1st May, 1892, in which 
plaintiff prays that the defendant may be ordered to give him 
transfer of the said land, or, in default thereof, to pay him the sum 
of 750/., the amount of the purchase price, and in either case the 
sum of 250/. as damages ; and further, the taxed costs in the action 
brought against J. J. A. Coetzee for the delivery of transfer. 

Wessels (with him Dickson), for the plaintiff, contended that the 
document, already quoted, upon which the action was based, 
was not a deed of suretyship, but contained an agreement 
by which the defendant had made himself a joint principal debtor. 
That being so he could not be released by the later arrangements 



Meteb 

V. 

Coetzee. 



28 EEPOETS OF THE HIGH COUKT 



Meyeb 

1!. 
COETZEB, 



1893 made by J. J. A. Ooetzee. Furthermore, granted that the docu- 
ment was a deed of suretyship, even then he would not be released 
by these acts, since he was in no way prejudiced by them. Under 
the agreement of 14th December, 1891, there was nothing more 
than the acceptance of further secm'ity. 

Esselen, for the defendant, disputed the view taken by Wessels 
of the nature of the document above set out, and quoted in 
support the correspondence, &e. between the parties. Meyer had 
given the principal debtor time and had thereby released the 
surety. The defendant was also not bound to pay the costs in the 
action brought by the plaintiff against the principal debtor, for he 
had never received notice of it. [Hurky v. Marais, 2 Juta, p. 155.) 
Further the plaintiff had suffered no loss, for he was in possession 
of the property. 

Cur. ad. vult. 

Postea. 16th February. 

The Court, by a unanimous decision, ordered the defendant to 
give transfer within six weeks, and to pay the plaintiff bl. as 
damages ; or, in the alternative, to pay him 750/. with interest, 
with M. as damages ; and dismissed the plaintiff's claim for pay- 
ment of the costs of the previous action; defendant to pay the 
costs of the present suit. 

KoTZE, C. J. : It was pleaded by plaintiff, in answet to the 
defendant's special plea, and argued by Mr. Wessels, that the 
document now sued upon is, in fact, not a deed of suretyship, but 
that defendant had bound himself by it as a principal debtor. 
The purport of the document of 1st May, 1891, does not justify this 
interpretation. It is described, at its commencement, as a deed of 
suretyship, and the contents do not conflict with that description. 
The plaintiff himself has always regarded defendant as a surety. 
The summons alleges that the defendant is, inter alia, sued for 
fulfilment of a contract of suretyship, and, in the letter of the 
4th December, 1891, written by T. Sheringham, an attorney, on 
behalf of plaintiff, to the defendant, the latter is called upon to 
give due and unencumbered transfer, "/or which you have hound 
yourself as surety." Naturally, the mere use of the word surety- 
bond in the document would not be sufficient, if the contents and 
nature of the obligation and the acts of the parties showed that the 
defendant had bound himself as a principal debtor, according to the 
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principle laid down by this Court in Ouldenfenning v. De Vilfiers, 1893 
in June, 1889. The evidence, however, shows that in this case Meyee 
we have to deal with a pure contract of suretyship. Seeing „ *' 

that the plaintiff has brought an action against the principal 

debtor, and has obtained judgment against him, I consider it ° ^'^' ' ' 
useless to go further into this matter, especially as no benefit 
of excussion has been pleaded by the defendant — on the 
contrary, he relies on a discharge of his obligation. The important 
question, however, still remains, viz. : Whether the defendant being 
a mere surety is released as such by the arrangement of 14th 
December, 1891 ? If we must regard this arrangement as merely 
the granting of longer time to the principal debtor, and as the 
taking of additional security by the plaintiff, without anything 
further, as has been contended with much ability by Mr. Wessels, 
then, of course, according to our law, the defendant would not 
thereby be released as surety. According to our law the creditor 
and principal debtor are at liberty to make any arrangement, pro- 
vided no novation of the original obligation nor any actual 
prejudice to the surety is thereby brought about. Let me now 
apply this rule to the facts of the case. When the plaintiff learnt 
that the reason why the seller could not give him transfer was the 
fact that there was a first bond in favour of Hamman already in 
existence over the property, and that Dyer had procured an interdict 
against the alienation of the property, he did not give the defen- 
dant proper notice of these facts, but, without his knowledge or 
consent, he entered into an agreement with Grert Coetzee, in terms 
of which he not merely allowed a postponement of the passing of 
transfer for two months, but also agreed that a new and second 
bond should be passed over the property for 125/. in favour of 
Dyer, and he himself accepted a third bond, and thereafter took 
possession of the land purchased by him. It has been asserted 
that that is merely an arrangement between Q-ert Coetzee and the 
plaintiff, as creditor or obligee, and that the principal debtor, 
J. J. A. Coetzee, was no party to it. But how can this be so, in 
view of the fact that the bonds are passed and registered — 
which could not possibly happen without the consent and 
co-operation of the principal debtor, who is the registered owner P 
The principal debtor was therefore also a consenting party 
to the arrangement. However, the position of the defendant as 
surety is not altered by the passing of the second bond in favour 
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1893 of Dyer. It is time that the property has thereby been encumbered 

Metek and burthened, and that defendant, before he can give transfer in 

^ "• terms of his obligation as surety, will have to pay ofE and cancel 

that bond as well as the first, which, however, existed at the time 

oze^. . j^Q i^Qupred his obligation, and about which the principal debtor 
remained silent. His position, however, is not rendered worse 
by this silence, and he himself was not injured by the conduct 
of the plaintiff. (Of. per Parke, B., In re Bell v. MacBonald, 
3 Moo. P. C. Cas.) As the interdict had already been obtained 
by Dyer, no transfer could be given without the judgment for 
125^. in favour of Dyer being first paid by the defendant as surety, 
and the interdict thus removed ; so that the defendant's position is 
not made worse or altered by the passing of the second bond for 
125^. It may, perhaps, be urged in reply to this, that we ought 
to take into account the fact that Dyer, who had already obtained 
judgment, had not, by virtue of the interdict, obtained any preferent 
right over the property ; that the interdict merely prevented the 
alienation or encumbering of the property by the principal debtor, 
and that Dyer could only obtain the satisfaction of his judgment 
by the ordinary course of execution, and, first of all, against 
the movable property of the principal debtor. That this course 
was not followed, but that a novation of the judgment debt ia 
favour of Dyer was effected by the passing of the second 
bond ; that, by this, a third burthen was put upon the property, 
and the contingent and possible liability of that property for 
Dyer's judgment debt, in case of execution being taken out, con- 
verted into a direct obligation attaching to the property ; that, if 
the plaintiff had, when he learnt that Dyer had obtained an inter- 
dict, given the defendant notice of it, and had insisted that he 
should fulfil his obligations as surety, the defendant could simply, 
by paying the sum of 125/., have obtained a cession of Dyer's 
judgment (cf. Yoet, 42. 1, 32) and taken out execution of it against 
the movable property of the principal debtor, and thus have 
protected himself. This view, however, is not correct. The 
defendant could have protected himself equally well by paying 
Dyer and having the second bond ceded to him, and he could then 
have sued the principal debtor on the bond. If it had been pleaded 
and proved that the principal debtor had, in the meantime, become 
insolvent, that fact could perhaps, as Pothier (§ 406 of the Edit, 
of Van der Linden, p. 478) remarks, have made a difference in 
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favour of the defendant, on the principle "nemo ex alierius facto 1893 
prcegravari potest." But the defendant does not rely on any such Mexeb 
defence, and has failed to satisfy us that the arrangement of the n *' b 
14th December, 1891, has effected a novation of the original -; — 
debt, or has altered the position to his detriment or made " ' ' 
it worse. There must, therefore, be judgment for the plaiutifE. 
The defendant is ordered to give to the plaintiff, within six 
weeks, free and iinencumbered transfer of the half of the farm 
Koppies Kraal, and to pay him the sum of 51. as damages ; or, in 
the alternative, to pay him the sum of 750/., with interest at 
8 per cent, from December 4th, 1891 (the date of the letter of 
demand to defendant), and the further sum of 51. as damages for 
non-fulfilment of contract. As regards the claim for 95/. 12s. 7d., 
the costs of the previous action, it has not been proved that the 
plaiutiff gave the defendant, as surety, notice of the action, and 
therefore it would not be reasonable to hold him responsible for 
these costs. The plaintiff is, however, entitled to the costs of this 
stiit. 

MoRiCE, J. : The only defence of importance is to the effect 
that the defendant is released, by reason of plaintiff having made 
the agreement of December 14th, 1891, with Gr. J. Coetzee, who 
also acted for J. J. A. Coetzee, the principal debtor, by which, as 
is alleged, the defendant was prejudiced, owing to the property 
being encumbered by the second bond for 125/. The Eoman- 
Dutch law on this subject is stated in the judgment of 
De Villiers, C. J., in the case of The Colonial Government v. 
JEdenloroiigh (4 Juta, p. 290), and the only question is 
as to how far the law is applicable to the facts of this 
case. If the defendant is prejudiced by the agreement 
made with the principal debtor, he is undoubtedly released. 
Now, as regards Hamman's bond, that was already in existence 
before the agreement, and in regard to the third bond for 850/., it 
should be remarked that that was no obstacle in the way of 
transfer being given to the plaintiff, since the bond was in his 
favour. The only difficulty, therefore, which arises is in connec- 
tion with the second bond in favour of Dyer. But, even before 
the agreement of December 14th, 1891, defendant was bound to 
pay that sum before he could give transfer, since Dyer had an 
interdict against the farm and judgment iu his favour for 125/. 
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The only difference that arose in consequence of the agreement 
was that if the defendant then paid the 125;., he could have the 
bond ceded to him as against J. J. A. Coetzee, but could not get 
cession of the judgment. It appears to me, however, that that 
was not such a material alteration of the position of the 
defendant as to justify me in declaring that he is thereby released 
from his obligation to give transfer. Further, he is benefited by 
the agreement to this extent, that a third person, Gr. J. Coetzee, 
had bound himself to give transfer. 

With reference to defendant's liability for the costs iu the action 
brought by the principal debtor, although there is some doubt as 
to what actually occurred, I am not satisfied that the defendant 
received proper notice of the action, and therefore, following the 
decision in Re Hurley v. Marais (2 Juta, p. 155), defendant is 
not ordered to pay these costs. There is a prayer made by 
plaintiff for 125/. for damages, but it must not be forgotten that 
he is stUl in possession of the farm, and has, therefore, not suffered 
the alleged damages. Judgment is therefore given in favour of the 
plaintiff for the delivery within sis weeks of unencumbered transfer 
of half the farm, or alternatively for payment of the sum of 750/., 
with interest at 8 per cent, a femjjore morce, December 4th, 1891, 
and in either case for 51. as damages. The plaintiff is entitled to 
the costs of this suit. 



J. HUMPHRIES 



V. 



Coram : 
KOTZE, C.J. 
beKORTE.J. 

MORICE, J. THE MINING COMMISSIONBE and MINE INSPEOTOE 
OF HEIDELBEEG, and SYMONS and LT8. 



1893 
20 Feimary. 



Owners of unprodaimed lands entitled to grant to iboiii4 fide prospectors 
vergunningen to peg oid claims. — Claims pegged out by bona fide 
prospectors holding prospectitig licences, he/ore the proclamation under 
vergunning from the owners, do not require to he repegged after the pro- 
clamation; hut it is sufficient for the protection of the rights of such 
prospector-peggers against third persons for them to ohtain licences for these 
claims after the proclamation, hefore they are pegged out hy anyone else. 

This petition, for the confirmation of a rule nisi, was heard on the 
17th and 18th February, 1893, before the full Court. 
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The farm Draai Kraal was, on tlie ISth December, 1892, pro- 1893 
claimed as a public goldfield. Symons and Lys, two of the Humphbibs 
defendants, who, previous to the date of proclamation, were rj,^^ ^^^ 
possessors of vergunnings granted to them by the owner, and who Commissioneb 

also had in their possession prospecting licences of force until ' 

December, 1892, pegged out 100 claims on the said farm on the 
14th December, 1892, and at 10 o'clock the following day, i.e., 
15th December, immediately after the proclamation, they took out 
licences for these claims. Previous to taking out these licences 
and after the proclamation they had, on the morning of the 
15th December, 1892, gone to the locality, and had again tapped 
the pegs which they had put in the previous day — this by way 
of re-pegging. About half an hour after they had been granted 
licences, on the 16th December, licences to peg out claims were also 
granted to one Mostert, who thereupon went to the proclaimed 
ground, and there pegged out for himself the 100 claims already 
pegged out on the 14th December, 1892, by Symons and Lys, and 
again re-tapped by them on the 15th, after the proclamation of the 
farm. This pegging out by Mostert happened after the pegs had 
been re-tapped. Subsequently, on the 20th December, 1892, Mostert 
ceded his rights to the applicant. On respondents alleging that 
the claims belonged to them, on the ground that the re-tapping 
done on the 15th December, together with the subsequent acquisi- 
tion of licences, before Mostert, the applicant's predecessor in title, 
had pegged out, must be considered to be a lawful and valid 
pegging, the pegs put in by Mostert were removed by the 
Claim Inspector, and the Mining Commissioner refused to renew 
the licences of the applicant. He therefore applied to the Court, 
and obtained a rule nisi calling on the respondents to show cause 
why licences should not be issued to the applicant and, for other 
purposes, serving to protect the applicant's alleged rights to the 
claims. 

Leonard^ J. W. (with him EsseUn), for the applicant, at the 
request of the Court opened the casci His argument to establish 
the applicant's right to the claims was based on sects. 1, 7, 8, 9, 
10, 11, 13, 14, and 62 (a) of the Gold Law of 1892. According 
to his contention only one title could be acquired in terms of the 
Q-old Law, and that must be obtained from the Government and 
not from the owners of the farm, since the right to the disposal of 

S.A.K. D 
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1893 minerals was vested ia the GoTemment. An agreement between the 

Htt^^ies owners and the respondents to peg out claims on an unproolaimed 

„ "; area was therefore not allowed. By acting in this manner they dis- 

The Mining ■' ° . , , , ,1 i • j> 

Commissioner posed of rights to which they Were not entitled, to the excmsion o± 

AND Othees. ^j^g pTiblic. They could in this manner have pegged out the whole 

farm, so that the proclamation of it as public diggings would have 

no effect. It was true that the respondents, as prospectors, had 

expended large sums in order to ascertain whether there was gold 

to be obtained on the farm. But the Gold Law itself awarded 

them compensation for this trouble and expense. According to 

this Law, the prospector was entitled to six claims and the owner to 

ten. No claims could be pegged out by any person before the 

proclamation of the farm, and even then, any person pegging 

must be in possession of the necessary licences. Sect. 14 of the 

Gold Law was sufhcient proof of this. As any such pegging 

done before, the proclamation was ah initio illegal, this illegality 

could not be cured by later re-tapping. If the Court decided 

that this could be done, then the object of the Law would 

be defeated and confusion would be caused. Suppose for a 

moment that a third person, in possession of proper licences, had 

pegged out these claims on the 15th December before the pegs 

put in on the 14th December could be re-tapped. To whom would 

the claims belong in that case ? Licences conferred a right to peg. 

Persons must therefore have licences in their possession before they 

began to peg, and not the reverse. Sect. 62 (a) most strictly 

forbade pegging without licences. 

Wessels (with Coster), for Symons and Lys, contended that 
whatever might be desirable in jure constituendo, there was no 
doubt, injure constituto, that the owner of an unproclaimed farm 
was perfectly entitled to deal with it as appeared meet to him, so 
long, however, as he did not interfere with the right of disposal 
(jbeschilckings recM) of the Government. Sect. 7 was not against 
this view. Sect. 9 allotted the six claims as a bonus and 
nothing more. The owner was entitled to ten claims, as oivner ; 
and the prospector to six, as prospector. But that did not exclude 
them from sharing in the privilege granted to the general public 
of pegging out further claims. The respondents were not even 
bound tore-tap the pegs on the day of proclamation. The respon- 
dents were entitled to the claims from the moment that licences 
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were issued to them. The pegs already put in from that moment ^ 
defined their rights under the Gold Law. The other side started Htohpheies 
from the false assumption that the intention of the Gold Law was xhe Minino 
to confer all possihle privileges on the public. But that, though Commissionee 

true with regard to the Law of 1885, was not the case under the 

Law of 1892. The law was gradually so changed, that in the end 
the Legislature had come to place the rights of the owner and those 
of the prospector before those of the public, as being of the "greatest 
importance. The right to deal with the surface of the land 
belonged to the owner, who therefore had the right to grant 
prospecting rights to other persons. True it was, that sect. 7 
provided that the owner should give his consent in writing, and 
required, in the interests of the revenue, that licences should be 
paid on such vergunningen, but the owner's free power to deal with 
the surface of the land was not thereby taken from him. 

Where prospectors, therefore, had pegged out ground according 
to the said requirements of sect. 7, that ground belonged to them, 
and third persons who came and disturbed them in their possession, 
either before or after the proclamation, were trespassers. As soon 
as prospectors, in the position of the respondents, had taken out 
licences, they were entitled to aU the rights granted to them by the 
Gold Law. 

Cur. ad. viilt. 

Postea. 20th February. 

The Court discharged the rule nisi with costs, on the following 
grounds : — 

KoTZE, 0. J., was of opinion that the application must be dis- 
missed on the ground that, according to his view, the pegging was 
perfectly lawful, seeing that the respondents had first pegged and 
then taken out licences, while it was only after they had obtained 
their licences that the applicant or his predecessor came into 
possession of his licences, and then went and pegged. His Honour 
made the following remarks in giving judgment : — 

The question which the Court has to decide is. Whether 
Symons and Lys pegged out in a lawful manner ? After having 
listened with great interest to the arguments of counsel on both 
sides, I have come to the conclusion that the pegging was in every 

d2 
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1893 y^aj lawful. On tehalf of the applicant, it was argued that a 
HuisiPHEiEs licence must first he taken out hefore any pegging could he donei 
The Minino ^°^ ^^^^ contention is not expressly supported hy the Gold Law 
CoMMissioNEE Or hy any inference from it. According to the principle of law 
ADD Othees. ^j^^^ anything which is not forbidden is permitted, the respondents 
Kotz^, C.J. must he declared to haye done nothing unlawful in pegging 
without being in possession of licences. They pegged out before 
the 15th December, and on the morning of the 15th December 
re-tapped the pegs. It was unnecessary for them to re-tap these 
pegs after they obtained the licences. I adhere to my views 
expressed in the case of the Madeline Reef Syndicate v. Coetzee and 
others, decided in 1888 (Cape Law Journal, 1888, pp. 16 and 17), 
viz., that, although no person can work a claim or he in possession 
of it without holding a licence, the Law, nevertheless, does not impose 
upon any person the obligation of placing himself in possession of 
a digger's licence before pegging out. It is in no sense against 
the provisions of the Gold Law to peg out claims with the intention 
of taking out a licence immediately after doing so. The interdict 
must therefore be set aside with costs. 

De Korte and Morice, JJ., based their decisions on sects. 13 
and 54 of the Gold Law, being of opinion that the respondents 
were entitled to the claims as prospectors' claims. 

MoRicE, J., said : In my opinion, the respondents are protected 
in their rights by sect. 54 of the Gold Law. The respondents had 
a concession [vergunning) from the owner of the farm, and pro- 
specting licences from the Mining Commissioner. By vu-tue of 
the prospecting licences they had pegged out claims. Sect. 54 
provides that, on the proclamation of the farm, such persons shall 
continue in possession of their claims. That section cannot refer 
to the prospectors mentioned in sects. 14 and 17, since they 
already enjoy protection under the said sections. It is urged that 
this view is in conflict with sect. 14 ; but that section can be 
explained thus — that first the prospector, then the owner, and 
after him those persons who have pegged Under concessions and 
prospecting licences, shall be entitled to acquire claims. 
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EX PARTE Y. OTTO. <^'"'«'" • 

JOEISSEN.J. 
Applicant admitted as an attorney, notary and conveyancer, although he had not 

aerved the full three years as pupil to an attorney, hut only two years and ,003 

six months, while he had after that heen employed for some years as a clerk ■—.^■ 

to the High Sheriff. 25 February. 

Applicant, on the 23rd February, 1893, applied to be admitted 
as an attorney, notary and conveyancer, and referred to sect. 75 of 
the Eixles of Court, wMcb says : " Any person who has reached the 
second grade, or has obtained the certificate in jurisprudence of the 
second class, and who, further, produces satisfactory proof that he 
has served as a clerk or pupil under written contract (to be regis- 
tered in the office of the registrar of the High Court within thirty 
days after being signed) to any practising attorney, notary or 
conveyancer, for a period of three consecutive years, or that he has 
served for three consecutive years, either as clerk to the State 
Attorney, or one of the judges of the High Court, or as registrar 
or assistant registrar, may upon proper petition be admitted by the 
High Court, and enrolled as an attorney, notary and conveyancer." 
The. petition showed that the applicant had passed the second 
class examination in jurisprudence, and had from the 4th February, 
1887, until the 28th June, 1889, served under written contract as 
pupil to Mr. Van Boeschoten, an attorney of this country, and 
that since that date he had been employed in the office of the 
High Sheriff. Furthermore, notice of this application had been 
given in the Grovernment Oazette and to the Incorporated Law 
Society. 

Sollard, for the applicant. 

Chete, for the Incorporated Law Society. 

Cur. ad. mlt. 
Postea. 25th February. 
The Court gave judgment and granted the application. 

Attorneys for tlie applicant : Booth and Weasels, 
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Cm-am: THE HOUGHTON GOLD MINING COMPANY 

KOTZE, O.J. ^_ 

W. E. HOLLAED, A. J. SOHUBAEDT anu G. H. BUSKES. 



1893 
1 March. Joint cessimiaries hound to proceed Jointly in legal proceedings. 

This was a decision on an exception taken by the defendants to the 
summons of the plaintiff company. 

On the 18th September, 1889, defendants entered into a lease 
with one Alan Broderick, by which the latter let to the former 
certaia plots of land at a fixed monthly rental, amounting in all to 
9/. per month. Subsequently, on 5th February, 1890, Broderick 
ceded half his rights under the said lease to the plaintiff. The 
cession, endorsed on the lease, read as follows : — 

"This agreement ceded and made over to the Houghton 
G. M. Co. and Alan Broderick jointly. 

"Johannesburg, 5th February, 1890. 

"Pro Alan Broderick. 
" By substitution from W. E. HoUard. 

"(Signed) E.Levy. 

J. Eehbock." 

As the lessees were in arrears in the payment of their rent from 
the 1st April, 1890, to the 30th April, 1892, legal proceedings 
were taken against them by the present plaintiff for the payment 
of half of the arrear rent, to which the plaintiff company was 
entitled. 

An exception was taken to the summons, which stated that the 
plaintiff company was not entitled to sue alone, but that it must 
do so together with the other interested person, Broderick, since 
the two were jointly entitled to the rents. 

Cloete (with Coster), for Hollard. 

Wessels, for Buskes. 

Esselen, for the plaintiff company, relied on the decision in the 
case of Atirefs Trustees v. Pienaar (3 Juta, p. 40), and contended 
that the plaintiff company was perfectly entitled to sue separately, 
since the claim, or rather the subject of it, was divisible. 



OF THE SOUTH AFEICAN KEPUBLIC. 39 

KoTZE, 0. J., in giving judgment, upheld the exception, by 1893 
reason of the form of the cession, in which the plaintiff company Houston 
and Broderick were stated to be ioiat cessionaries. *^- ^- ^°- 

V. 

Attorneys for plaintifE : Boeschoten and Lormtz. an?°Othem 

Attorneys for defendants : Siegfried. 

Kotze, O.J. 



THE STATE v. ZEILER. 



The fact that an advocate is subpoenaed as a principal witness hy an accused "oram : 
person is not per se sufficient to prevent him from appearing in the same ^OTZE, O.J. 
case as Public Prosecutor on behalf of the State; but there must he additioiial ° '"' 

proof, showing that the accused is or may be prejudiced by his appearance 
as such. 1893 

This was an appeal from a decision of the Landdrost of Pretoria, 3 April. 
in regard to an exception taken by the respondent at the pre- 
liminary examination into a charge of fraud brought against 
respondent by one Keet, a son-in-law and partner of Advocate 
Hollard. It appeared that Keet had alleged that Zeiler, who was 
employed in the office of Hollard and Keet, had embezzled certain 
moneys which he had received on account of the said firm. 
Criminal proceedings were thereupon taken against the respondent, 
and Hollard was appointed by the State to appear at the pre- 
liminary examination as Acting State Attorney. At the same 
time, Hollard was subpoenaed by the respondent as a principal 
mtness in the case. When, therefore, at the hearing of the pre- 
liminary examination, Hollard appeared on behalf of the State, 
Zeiler took the exception that Hollard, having been subpoenaed 
to appear as a witness, could not act as prosecutor. The Landdrost 
found that this was a good exception, and allowed it, whereupon 
an appeal was noted on behalf of the State. 

Hollard, for the State, contended that the exception was bad, 
for otherwise it would be open to an accused person to subpoena as 
a witness any advocate whom he desired not to have acting in the 
case against him, under the pretence that his evidence was 
material. 

Wessels, for the respondent, argued that the course taken by the 
State was in conflict with all known principles of practice ; it had 
never occurred before that the State appealed against the decision 



Zeileb. 
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189S of a lower Court on a question of the practice of the lower Court. 
Tari^ATB The Landdrost, who had to decide as to the good faith of the 
exception, and who was satisfied as regards it, had been perfectly 
right, according to law, in deciding as he had done, and the 
State Attorney should have heen content with the result. Further- 
more, the connections, hoth of family and in regard to other 
matters, between Advocate HoUard and Keet were of such a 
nature that the respondent had good reasons for objecting. 

KoTZE, C. J., in giving judgment, said: The point now brought 
before the Court for decision is one of law. It seems to me that 
instances may occur in which it would not be advisable to allow a 
witness in the case to act as counsel in the same case ; but the bare 
fact that the advocate who appears as Public Prosecutor is 
subpoenaed by the accused as a witness is not in itself sufficient to 
iaterfere with the progress of the preliminary examination. The 
proper person to decide this question is really the Judge before 
whom the ease comes for trial. In the case before us the Land- 
drost had this discretion, but he did not exercise that discretion 
wisely. There were no facts before him from which he could 
decide as to the weight of the objection. The mere objection of 
the accused was not sufficient to cause him to give the decision 
he did give. If an objection of this nature, without anything in 
support of its validity, were allowed, then the taking of similar 
objections would be encouraged, and the administration of justice 
interfered with. The judgment of the Landdrost must therefore 
be set aside. 

De Kobte, J., concurred in this judgment. 



Coram: SHIEE AND DUMAT V. THE STATE. 

KOTZE, C.J. 

deKORTE, J. _^siatics only subject to the regulation regarding registration and taxation con- 
tained in sect. 2 (c), Law No. 3 of 1885, and V. B. B., 12th August, 1886, 
1893 sects. 1418 and 1419, luhen they come, independently and on their own 

.^~'~' ., account, to carry on an occupation in this country, and not when they reside 

here merely as hired servants of an employer. 

Applicants, in this matter, were contractors, or undertakers of 
work, on the Delagoa Bay Eailway Line, and had, for the objects 
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of their undertaking, imported from Natal 800 Indian labourers or 
coolies, who were to continue at this work for a period of six 
months, at a monthly wage of U. 10s., on the condition that, at the 
end of their period of service, they would he sent back to Natal by 
the applicants, their employers. The State, by virtue of the 
statutory provision contained in sect. 2, sub-sect, (c), of Law No. 3 
of 1885, read together with V. R. B. of the 12th August, 1886, 
Articles 1418 and 1419, by which it is declared that those persons 
{that is, persons belonging to any of the native races of Asia, under 
ivhich title are included so-called coolies, Arabs, Malays, and Mahomedan 
subjects of the Turkish Empire), who settle in the Republic for the 
purpose of trading or otherwise, shall be cotnpelled to enter their names 
in a register, upon which registration the sum of 3^. shall be paid, 
demanded that the applicants, or, rather, the imported workmen, 
should, in compliance with this provision, pay the sum of 3/. per 
man. The applicants came to the Court to resist this demand, on 
the ground that the labourers imported by them did not come 
within the class of Asiatics contemplated by the Law, and also, 
that they could not be said to have settled in this country in terms 
of the provision of the Law, since, by their engagement, they 
were to return to Natal after the expiration of their period of 
service, and that the applicants had bound themselves to send them 
back. 



1893 

Shibe a2;s 

Dumult 

». 

The State. 



Wessels, for the applicants, argued that the provision of the 
Law relied on did not refer to Asiatics who came to this country 
as employees of other persons. The object of the Law was not to 
oppose the immigration of Asiatics, but merely to compel such of 
them as came to settle here, with the object of carrying on any other 
occupation, to contribute to the revenue of the State. The words 
or otherwise in the Law must be construed as referring to something 
ejusdem generis, or of the same nature as that which is specified by 
the words, for the carrying on of business. (Maxwell on the Inter- 
pretation of Statutes, p. 296.) The words or otherwise could, in 
their extensive and literal meaning, be so construed that they 
covered an unlimited number of different acts ; but all the Courts 
had recognised the necessity of giving them a restrictive con- 
struction, so that they only covered acts ejusdem generis as the 
ones mentioned. Thus we found that where the Lord's Day Act 
(29 Oar. 2, c. 7, s. 1) enacted that no tradesman, artificer, workman, 
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1®^^ labourer, or any other person whatever, should carry on Ms usual 

Shiee akd occupation on Sunday, the Courts had decided that the expression 

^^"^ no other person whatever must be so construed that it referred only to 

The State, guch persons as might reasonably be said to come within the classes 

mentioned. Before Asiatics, therefore, could be held liable for the 

tax demanded, they must first be included in the class of persons 

carrying on business, or such other class as could reasonably be said 

to come within this description, or they must be engaged in an 

independent occupation. The word settle signified the choosing of 

a domicile, or at least residence in the State for an undefined period. 

It could not be appKed to persons estabHshing themselves here for 

merely a short period. 

Krause, State Attorney, after alleging that the Law was 
applicable to all Asiatics without distinction who came here, no 
matter for how short a period, referred to the fact that there was 
no guarantee that the labourers would return to Natal after their 
period of service, and pointed out the difficulty that in that case 
would arise in obtaining payment of their taxes. 

The Court gave judgment for the applicants, with costs. 

KoTZB, C. J., in giving judgment, said : I cannot agree with 
the view of the learned counsel for the applicants, where he says 
that the object of the Law was not to oppose the coming in of 
Asiatics, but the Legislature has itself placed limits to the pro- 
visions of the Law, and the Court is not called upon to extend 
those limits. The Law says that Asiatics, to be liable to registra- 
tion and taxation, must settle in this country for the purpose of 
trading or otherwise. It is, however, manifest that the labourers in 
question have not settled here with the object of trading. The 
words or otherwise cannot, in my opinion, be declared to be appli- 
cable to persons who are merely hired servants, but only to such 
as carry on an independent occupation. Thus, for example, if an 
Asiatic came here and drove his own cab for hi^e, he would be 
subject to the provision of the Law. But the labourers on the 
line exercise no independent calling, neither have they come to 
settle here. They have come here in the service of the applicants, 
under the express stipulation that they shall be sent back to Natal 
on the expiration of their period of service. The Court must 
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assume that the applicants will fulfil their obligation. The diflS.- 
OTilty which may possibly arise in getting payment of the taxes 
should some of the workmen, on the expiration of their term of 
service, choose to remain and settle here does not justify the Court 
in altering the Law. The Court is therefore of opinion that the 
800 workmen imported by applicants are not liable for the tax 
demanded from them, and that there must be judgment for the 
applicants, with costs. 

De Kokte, J., concurred. 

Attorneys for the applicants : Booth and Wessels. 
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1893 
Shieb and 

DUMAT 
V. 

The State. 
Kotze, C.J. 



UX PARTE J. L. THOENE. coram: 

"^cvvyxf p T 

Applicant admitted as an advocate hy the full Court, oath to he taken before a j)j,T?-r)'RTTi''T' 

Judge in Chambers on the expiration of the period fixed for notice being '■ — 

given. 



The applicant in this matter was an advocate of the Supreme 
Court of the Cape Colony, and applied to be admitted to the Bar 
here on that ground. 

The period of notice — six weeks — would only be completed in 
May following, but since the full Court would not sit again before 
the beginning of June, application was made to the Court to admit 
applicant provisionally, and to grant him permission to take the 
oath before a Judge in Chambers, on the expiration of the 
period fixed by law. 



1893 
12 April. 



Cloete, for the applicant. 



The Court granted the application. 
Attorney for the applicant: P. A. M. Cloete. 
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Coram : 
KOTZE, C.J. 
deKOETB.J. 

1893 
14 April. 



J. A. BAILEY V. J. M. S. BAILEY. 

In divorce cases it is left to the discretion of the Judge to decide to which of the 
parents the care of the minor children shall be entrusted, and the Court 
■will always consult the interests of the minors, tvithout necessarily granting 
the preference to the innocent parent. 

The plaiatifE, .T. A. Bailey, had manied the defendant on the 
1st March, 1884, and she had deserted him in February, 1889, 
since which period she had continued to live in adultery with one 
Lange. There were two children born of the marriage, of whom the 
youngest, a boy of six, lived with the mother, who refused to give 
him up to the father. The plaintiff thereupon, on the 13th April, 
1893, instituted an action for divorce on the ground of malicious 
desertion and adultery, and at the same time claimed that the 
care of the child which was with its mother should be entrusted 
to him. 

It appeared from the evidence that, at an earlier period, the 
plaintiff had sometimes taken too much liquor, and that on such 
occasions he had more than once treated his wife in a brutal 
manner. He had, however, for some time stopped taking drink, 
and had made his wife a wiitten promise to take no liquor for 
three years. He had also made a written agreement with one 
Dickey, to hand over the child to him. 

Cloete, for the plaintiff, considering that there was satisfactory 
evidence of adultery, contended that the father was entitled to the 
custody of the child, who was old enough to be able to do without 
his mother, taking into consideration the facts that the mother was 
the guilty party, and that she was continuing her adulterous life. 

Cooper, for the defendant. 

The Court declared the marriage between the parties dissolved, 
but judgment was reserved on the point as to which party should 
be entrusted with the care of the child. 

Fosfea. 14th April. 

The Court granted the mother the right to retain the child 
under her care, giving the plaintiff leave to make application to 
have the child trajisferred to his care when he had grown older, 
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and the father could show that it was in the child's interests that ^^^ 

he should be so transferred. Bailey 

The father was further granted leave to have access to the child BArLET. 

at all reasonable times. 

EoTZE, 0. J., in giving judgment, said : The question in divorce 
cases as to which of the parents is entitled to the custody of minor 
children must generally be left to the discretion of the Court. 
According to Van Leeuwen, other things being equal, the mother 
deserved the preference. By our law, the Court has very 
wide powers in eases of this sort, and usually allows itself to be 
guided in its decision by what, under the circumstances, would 
appear to be most in the interests of the children. (Cf . Simey v. 
Simey, 3 Juta, p. 1.) In the case before us the child is only six 
years old, and is being well cared for by the mother. The life she is 
living as the "kept woman" of another man cannot in itself, be 
said to be so immoral that the young child will be injured by it. The 
mother has already looked after the child for a period of three years, 
and has always cared well for it. In cases of this sort it is always 
difficult to lay down a general rule, as was observed by Lord Cairns 
in the case of Symington v. Symington (2 Scotch Appeal Cases), 
decided by the House of Lords. The Court is not convinced that 
it would be in the interests of the child to entrust the custody over 
him to the plaintiff rather than the defendant. The child still 
requires the care of the mother. The plaintiff has not alleged 
that the bringing up of the child has been neglected by the mother, 
nor that he wished to have the child under his care in order to rear 
it, nor that he wished to hand the boy over to Dickey to be brought 
up by the latter. It has been proved that the plaintiff was pre- 
viously a slave to drink ; and although the Court is prepared to 
believe that he has ceased the abuse of liquor, still it has not been 
shown that it is in the interests of the child to be removed at 
such a tender age from the mother and handed over to the father. 

Attorneys for the plaintiff : De Jongh and Stegmann. 
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Coram: A. 0. EOMIJN N. 0., IN EE THE INSOLVENT ESTATE 
jOBissEN.j. Q-p L BEAHAM 



1893 
20 May. 



THE NATIONAL BANK. 

The pledging of the goods in an insolvent estate ly the provisional trustee to a 
hank does not prevent the subsequently appointed trustee from claiming those 
goods in order to administer the estate. 

This was an application for the confirmation of a mle nisi calling 
on tlie National Bank, inter alia, to show cause why it should not 
be ordered to hand over to the applicant, in his capacity as the 
trustee in the insolvent estate of Louis Braham, certain jewellery 
belonging to the said insolvent estate, which had been pledged to 
the bank by one Solomon, acting as provisional trustee. 

The petition alleged that when the estate was sequestrated, J. 
Solomon was appointed provisional trustee, and that Solomon placed 
with the bank for safe keeping, and to the credit of the estate, a 
sum of 800/., being the assets realised out of the estate, and also 
certain Jewellery belonging to the estate; that subsequently 
Solomon drew two cheques on the bank, which had to be met out 
of the money deposited ; that, consequently, the account of the 
insolvent estate with the bank was overdrawn to the extent of 
621. 7s. lid., as security for which amount Solomon pledged the 
said jewellery, which was worth about 300/. 

The applicant objected to these jewels being pledged, on the 
ground that they were trust property, and that the bank knew this, 
and that Solomon had no right to pledge the property of the 
estate, and consequently appealed to a Judge in Chambers by 
making application for the retm-n of the goods pledged. 

As a justification for the method of procedure by way of 
application, it was stated that only five creditors had proved their 
claims against the estate, for a total amount of 993/. 15s. 4d., of 
which the sum of 789/. 8s. M. was due to Solomon, whose estate 
was practically insolvent, as it was already under provisional 
sequestration ; that, seeing that the estate possessed no other 
available assets than those already referred to, and that the 
creditors were only liable pro rata, the four other creditors of the 
estate would, in the case of the eventual failure of legal pro- 
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ceedings brought by way of action, have to pay only a small 1^93 

portion of the costs, while nothing would remain with which to Eomijn N.O. 

satisfy the remainder. J'' 

On the other hand, the bank alleged that Solomon had pledged Nat. Bahk. 
the jewellery as security for money borrowed by him from the 
bank to enable him to realise the assets of the estate. 

Coster, for the applicant, argued that the bank was merely a 
concurrent creditor. A provisional trustee had to do nothing 
more than safeguard the property in the estate until such time as 
a permanent trustee was appointed. He referred to the case of 
Kellar's Trustees v. Edmeades (3 Juta, p. 25) . 

Esselen, for the National Bank, contended that a provisional 
trustee, appointed by the Court to the control of an insolvent 
estate, had the right to pledge the assets of the estate in the 
carrying out of his appointment. Now the provisional trustee 
had obtained from the bank an advance of b5l. on the representa- 
tion that he urgently required this for the purpose of realising the 
assets of the estate; and, as he had employed that money in 
getting the assets of the estate sold, the bank still remained 
entitled to the pledge, even although the provisional trustee had no 
right to pledge the jewels, since the estate had been benefited 
thereby. (Compare the judgment in the case of Sugo and Mains v. 
The National Bank, decided 24th August, 1892.) 

Fm-thermore, the matter could not be decided on motion ; 
action must be brought. 

Cur. ad. mtt. 

Postea. 10th May. 

The Court granted the application, following the decisive judg- 
ment of the Supreme Court of the Cape Colony, in the case of 
Kellar's Trustees v. Edmeades (3 Juta, p. 25), and ordered the 
National Bank to hand back the pledge to the trustee in the 
insolvent estate, and declared that the case of Hugo and Mains v. 
The National Bank was not applicable in this case. 

Attorneys for applicant : Findlay and Rice, 
Attorney for respondent : Haarhoff. 
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W. J. M. HENNING v. W. D. A. HENNING. 

Coram : 
JOEISSEN J. ^''^ husband ordered to deposit a certain sum with the registrar to provide for 
the law costs of his wife in an action against him for separation a mensi 
et tioro, notwithstanding that the parties were married hy ante-nuptial 
contract, and that the wife owned landed property, which, however, she 
20 ifai/. could neither encumber nor alienate without her husband's consent, and 

which loas not productive. 



1893 



This was an application made by the wife, praying the Court to 
order her husband to pay the sum of 50^. to enable her to bring an 
action against him for separation a mensd et thoro, and also asking for 
an order compelling him to provide for her maintenance pending 
action. Applicant was married to the respondent without community 
of property, and she possessed a half erf in Pretoria, with buildings 
on it, which, however, brought in nothing, and which could not 
be encumbered or alienated by her without her husband's consent. 
The respondent had instituted an action against the applicant for 
restitution of conjugal rights, and in default thereof for divorce, 
and this application was made to the Court to enable her 
to defend that action, and, further, to place her in a position to 
bring a claim in reconvention for a separation d mensA et thoro. 

Cloete, for the respondent, opposed the application, on the ground 
that the applicant had means, since she possessed an erf in 
Pretoria; and contended, further, that the respondent was not 
bound to provide applicant with funds for law costs, seeing that 
they were married by ante-nuptial contract. Eeference was made 
to the cases of Eaton v. Eaton (5 E. D. C. Eeports, p. 236) and 
Stage v. Stage (2 Juta, p. 229). 

Esselen, for the applicant, pointed out that the property of the 
applicant brought in no income, and also that in Eaton Y. Eaton 
the point whether a man is bound to provide funds for his wife's 
law costs was not decided. 

JoRTssEN, J. : The applicant must succeed in this application, 
that her husband be ordered to pay the Sum of 50/. to place her in 
a position to defend herself in a case of divorce on the ground of 
malicious desertion. Although they are married without com- 
munity of property, the husband has the full control of his wife's 



OF THE SOUTH AFRICAN REPUBLIC. 49, 

properties ; in other words, by virtue of his marital power, the ^893 

right to prevent her from encumhering her property. I therefore Hennino 

make an order that the respondent shall pay to the applicant the -^^^ 

sum of 50/. asked for, which shall be deposited with the registrar. 7— 

The second prayer, for temporary support, is not granted. No ''^^°"^' •^• 
order as to costs. 

Attorney for the applicant : Esselen . 
Attorney for the respondent : Oloefe. 



THE WITWATEESEAND GOLD MINING CO. Coram.- 

JOEISSEN.J. 

V. ^ 

E. YOUNG. }!2 

20 Mai/. 
Order for civil imprisonment granted, on condition that the writ therefor shall 
only ie issued upon the non-payment of the deht after a certain time. 

Eespondent was indebted to the applicant company in the sum of 
29i/. 15s. 2d., being the unpaid portion of the law costs he had 
been ordered to pay in a previous action brought by him against 
the company. On the 13th May, 1893, the applicant company 
had applied to the Court for an order for civil imprisonment 
against the respondent, to obtain payment of the sum mentioned. 
The respondent was then ordered by the Court to come to some 
settlement within eight days vsdth the applicant with regard to 
the payment of the debt, in default of which a writ could be taken 
out against him. As no arrangement had been come to within the 
time specified, the applicant now made further application for an 
order for civil imprisonment. 

Essekn, for the applicant. 
Eespondent in person. 

S.A.R. B 
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1893 The Court, after hearing both applicant and respondent, granted 

TheWii- an order for civil imprisonment, staying execution, however, until 
wATEESBAiiD ^jjg jQth Juiie, to givo respondent yet another opportunity of 
coming to some settlement. 



•R. TouNo. 



Attorney for the applicant : P. Nel. 



Coram : WAEEE SMITH AND EANCE v. SAMUEL PHILIPS : 

KOTZE.C.J. A^y) 

beKORTE.J. -o^y^ 

MORiCE, J. B. LAZAEUS v. LEYT AND THE G-LENCAIEN G. M. 00. 



1893 



A person who sells for cash and delivers share certificates endorsed in hlank 
retains the right to follow them. 
5 June. A sale and purchase being made for cash, the acceptance ly the seller of a cheque 
does not alter the nature of the transaction into one on credit, hut the 
acceptance of the cheque must he regarded as a cash payment. 

These two applications were heard by the Court together, as 
counsel had agreed that the decision of the Court in the fii-st 
application should also apply to the second. The appKcants, Warre 
Smith and Eance, had obtained a provisional interdict from the 
Special Landdrost of Johannesburg restraining the respondent, 
Philips, from selling or pledging a certain share certificate pending 
action to be brought for the recovery of the said share certificate. 
This application was now brought for the confirmation of the 
provisional interdict. The facts are briefly as follows: — Warre 
Smith and Eance, a firm of brokers at Johannesburg, had, on the 
23rd January, 1893, sold for cash to Isaac Cohen certain hundred 
shares in the New Spes Bona Gold Mining Co. Warre Smith and 
Eance had thereupon, on receipt of a cheque drawn by Cohen on 
the African Banking Corporation, delivered the share certificate to 
him. The cheque, which was immediately presented by the 
applicants at the bank for payment, was dishonoured. In the 
meantime, however, Cohen had handed the share certificate to one 
Samuel Philips, who alleged that he had duly bought and paid for 
it. The share certificate was originally issued in favour of August 
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Distinctive Numbers. 


From 


To 


98480 


98499 


66090 


66129 


66130 


66169 



Directors. 



Eies, wTio had signed a certain form of cession and transfer of it in 
blank. The certificate and the transfer read as follows : — 

The New Spes Bona Gold MmiNG Oompant, Ltd. 

Incorporated under the Companies Acts. 
This is to certify that August Eies, of "Warnford 
Court, London, is the registered proprietor of one 
hundred shares of 11. each fully paid, numbered as 
per margin, in the New Spes Bona Gold Mining 
Co., Ltd., subject to the articles of association and 
regulations of the company. 
Dated Jan. 5, 1893. W. J. Leckett, 

D. ~W. J. Lemokde, 

R. B. W. Comber, Secretary. 

. N.B. — This certificate must be deposited at the company's office 
before the transfer of any shares can be registered, 

Tbansfer. 
I, August Eies, of Warnford Court, London, E.C., in consideration 

of the sum of paid by , hereinafter called the said transferee, 

do hereby bargain, sell, assign and transfer to the said transferee 

• (100) one hundred shares numbered — 

98,480 to 98,499, 
66,090 to 66,129, 
66,130 to 66,169, 

fuUy paid of and in the undertaking called the New Spes 

Bona Gold Mining Co., Ltd., to hold unto the said transferee 

executors, administrators and assigns, subject to the several 

conditions on which held the same immediately before the execu- 
tion hereof, and - 
and take the said ■ 



of our Lord one thousand eight hundred and ninety. 



Signed, sealed and delivered by the above- 
named August Eies in the presence of 
Signature (signed), J. E. Dutton. 

Address . 

Occupation, of Warnford Ct., London, E.C. 

Signed, sealed and delivered by the above- 
named in the presence of . 

Signature . 

Address . 



(Signed) August Eies. 
I Seal, j 



Occupation • 



1893 

Smith 
ANE Eanob 

V. 

Psnjps: 

AND 

Lazietjs 

' .' V. 

Levt and the 

GiiENOAIKN 

a. M. Co. 



the said transferee do hereby agree to accept 
- subject to the conditions aforesaid. 
As witness our hands and seals this day of , in the year 



e2 
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1893 On these facts the Court was asked on 13th February, 1893, to 

S^ decide the question whether the applicants were entitled to recover 
AND Ranob jj^Q gai^ shave certificate. 

V. 
PhITjTPS * 

AND ' Wessek (for the applicants) contended that the principle laid down 

Lazarus ^^ ^-^^ ^^^^ ^^ Daniels v. Cooper (1 E. D. C, p. 174) applied in this 

IiEVT AND THB caSO, 

GrLENCAIBN 

■ ' ■ Curlewis (for the respondent) argued that the acceptance of the 
cheque was equivalent to the giving of credit. Even if it were 
assumed that the acceptance of the cheque was a cash payment, 
even then the case of Daniels v. Cooper was not applicable to a case 
of this sort where gold scrip was concerned, i.e., a negotiable 
instrument. (Lindley on Companies, p. 474; Williams v. The 
Colonial Bank, L. T. 59, N. S. 643 ; Dos Passes on Stock- 
brokers, p. 595.) The shares were not registered in the name of 
Warre Smith, the seller, but in that of one Eies. (Dos Passes, 
p. 695.) The applicants, therefore, had not sold their own 
property. They could, therefore, not compel the respondent to 
hand back the scrip, unless they tendered the purchase price ; where 
one of two innocent parties was bound to suffer, it must be that 
party by whose actions the position was brought about. According 
to the principles of the law of estoppel, the applicants were prevented 
from claiming their scrip back. (Dos Passes, p. 601.) Reference 
was further made to Lindley on Companies, p. 278. 

Wessels, in reply, argued that the doctrine of estoppel contained 
in itself nothing special which made it applicable in this case. 
This doctrine was the same as that of the Roman jurists in regard 
to the exceptio doli. The question here raised was one as to the 
jus constitutum ; and in principle there was no difference between 
a cow, horse, or any other movable, and a share certificate. 
As regards the fact that the shares were not registered in the 
names of the applicants it was alleged that such registration was of 
no significance as a proof of ownership, and in support of this 
reference was made to Van den Berg, Vol. I. Cons. 95, p. 248 ; and 
see per Lindley in the case of Williams v. Colonial Bank. Further, 
the acceptance of a cheque is not equivalent to giving credit. 
(Compare Sadie v. The Standard Bank, 7 Juta, p. 87 ; Parsons on 
Contracts, Vol. II. s. 624.) 

Cur. ad. vult. 
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Postea. 5th June. 1893 

The Court was unanimously of opinion that the applicants were Smith 

entitled to recover the shares, and granted the application, with ^™ ^^^"^ 

Philips : 



AND 
IjAZAEUS 

KoTZE, 0. J. : The point we have to decide is one of great v. 

importance to the mercantile community. According to our law, GiENoi ™ 
in ease of the sale of goods, the ownership does not pass to the pur- ^- ^- ^°- 
chaser unless the price he paid, or credit be given to the purchaser. . 
Where, therefore, a purchase is made for cash, the seller can, in 
default of payment, claim hack the goods sold Vidthin a reasonahle 
time, although they may already have heen handed over to the 
purchaser and by him. sold and delivered to a third party. It is 
not necessary for me to refer to all the authorities on this point. 
It is sufficient to mention the cases of Daniels v. Cooper (1 E. D. 
C. Eep. p. 174) and Sadie v. The Standard Bank (7 Juta, 
p. 87), especially as counsel for the respondent admits the sound- 
ness of these decisions. He contends, however, that the Court 
must regard the share certificate as being a qiiasi negotiahle docu- 
ment, and that, since it has come hon& fide into the possession of 
the respondent, as an innocent third party, for value, applicants 
should not be allowed to claim back or vindicate the certificate 
without their tendering the price which the respondent paid for it. 
Mr. Ourlewis, on behalf of the respondent, insists further that the 
applicants are, by their actions and conduct, estopped from 
demanding back the certificate ; in other words, that the doctrine 
of estoppel is applicable to this case. In support of this he quoted 
from an American work, Dos Passes on Stockbrokers, pp. 595 et seq. 
I have already stated the general rule of our law regarding 
movables {res mobiles), and no authority or reason has been shown 
why we should not apply this ordinary rule of law to the 
share certificate in question. We cannot regard the share 
certificate as a negotiable document Kke a bill of exchange or 
promissory note. The case of Williams v. The Colonial Bank 
(59 L. T. N. S. p. 643) is decisive on this point. It is clear, from 
the remarks of the Judges of the Court of Appeal in that case, 
that neither in America nor in England, the two greatest mer- 
cantile communities, would such a certificate be clothed with the 
character of negotiability. I do not wish to be understood to 
declare that this Court will consider the Lex Mercatoria as being so 
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1893 narrow and stereotyped that it will not hold any document to he 
Smith negotiable which trade and the usage of the business portion of the 
AND Rauoe community regard as being of such a nature, although it has, up 
Philips : to the present, not been known as such to the law. But, in that 
La^aots ^^^^^ ^^^^^ evidence of such usage must be produced, and the 
*• contents of the docimient must not conflict with the character of 

GLENdAiEsr negotiability which is sought to be ascribed to it, or with any well 
G. M^o. recognised principle of our law. Dos Passos himself admits 
Kotze, C.J. that an ordinary share certificate is not negotiable ; but where, as 
in this case, a share certificate is endorsed in blank, he would have 
the Court apply the doctrine of estoppel in regard to it, because 
the person or owner who endorses in blank thereby puts it in the 
power of another person to deal with a certificate as though it were 
his property ; where, therefore, an innocent third party gets pos- 
session of the certificate in exchange for value, the original owner 
has himself to blame for the loss of his property. (P. 601.) 
The question is one of great importance in commerce, and I 
therefore think it advisable to examine some of the authorities 
in order to arrive at a correct answer to the question whether 
the general rule, " that where one of two innocent parties 
has to suffer for the fraud of a third party, it must be that 
one who, by his acts, however innocent they may be, has put 
it in the power of such third party to commit the fraud," 
is applicable to the applicants in the' present case. Naturally, 
where the form of the certificate or scrip is of such a nature that it 
confers a title on the bona fide holder or bearer, or where it is 
recognised as a negotiable document, there the holder who has 
received it in good faith will have a good defence against the real 
owner who alleges that it has come into possession of the bon& 
fide holder through the fraud of a third party. The case of 
Goodtvin v. Robarts (L. E. 10 Ex. 337 ; and 1 App. 476) is very 
instructive on this point. There Gr. bought, through a broker, 
certain Eussian and Hungarian scrip. The obligation mentioned 
in the scrip was to give to bearer a bond for the money advanced 
and interest. G. left the scrip in the hands of his broker with 
instructions to deal with it as he, Gr., should direct. The broker 
thereupon fraudulently deposited the scrip with a banker as 
security for money advanced to himself. Poth the Exchequer 
Chamber and the House of Lords were of opinion that it had been 
proved that the scrip was negotiable, and according tp the wording 
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of the document, tlie mere delivery of it by the broker to the 1893 
banker, who received it in good faith, conferred a good title as Smith 
against G. Lord Cairns based his judgment not only on the ^'°^^^°^ 
negotiability of the document, but also on the doctrine of estoppel, Philips : 
because Gr. had, by handing over to the broker the scrip, which, LiZAEua 
on the face of it, conferi'ed a title on holder or bearer, put it in ^ "• 

^ LiEVY AND THE 

the power oi the broker to deal with it as a bond fide holder or Glenoaien 
owner. "The appellant might have kept this scrip in his own 
possession, and if he had done so no question like the present Kotze, O.J. 
could have arisen. He preferred, however, to place it in the 
possession and under the control of his broker or agent, and 
although it is stated that it remained in the agent's hands for 
disposal or to be exchanged for the bonds when issued, as the 
appellant should direct, those into whose hands the scrip would 
come could know nothing of the title of the appellant, or of any 
private instructions he might have given to his agent. The scrip 
itself would be a representation to anyone taking it, — a representa- 
tion which the appellant must be taken to have made or to have 
been a party to — that if the scrip were taken iu good faith, and 
for value, the person taking it would stand to all intents and 
purposes in the place of the previous holder. Let it be assumed, 
for the moment, that the instrument was not negotiable, that no 
right of action was transferred by the delivery and that no legal 
claim could be made by the taker in his own name agaiast the 
foreign government ; still the appellant is in the position of a 
person who has made a representation, on the face of his scrip, 
that it would pass with a good title to anyone on his taking it iu 
good faith and for value, and who has put it in the power of his 
agent to hand over the scrip with this representation to those who 
are induced to alter their position on the faith of the representa- 
tion so made. My lords, I am of opinion, that on doctrines well 
established, of which Pickard v. Sears may be taken to be an 
example, the appellant cannot be allowed to defeat the title which 
the respondents have thus acquired." Thus too in the case of 
Rumball v. Metropolitan Bank (L. E. 2 Q. B. Div. 194), the facts 
were as follows: Scrip certificates — i.e., those by which it was 
certified that, after payment of certain instalments, the holder or 
bearer would be entitled to be registered as the holder of shares 
in a banking company — were issued to the plaintiff, and left by 
him with his broker for the purpose of paying the instalments 
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1893 which were not yet due, and further to be dealt with by 
s^^ the broker as the owner should direct. The broker then in 
andEancb fraud of the owner, and without his knowledge, deposited the 
Philips : scrip with the defendant bank as security for an amount which he 
Lazaeus i^^^ broker) owed the bank. The bank knew nothing of this fraud. 
"• It was proved that, according to the usage amongst bankers, 

Glenoaien discounters, money dealers, and on the Stock Exchange, scrip 
G.M^o. certificates such as these were regarded as negotiable documents, 
Kotze, C.J. transferable by simple delivery, and that they were dealt ia on this 
basis. Gockburn, C. J., and Mellor, J., were of opinion, on the 
authority of Goodwin v. Roharis, that the defendant bank was 
entitled, as against the plaintiff, to the scrip certificates, on the 
ground, first, that, according to usage and custom, the certificates 
were negotiable documents, title to which passed by simple delivery ; 
and, secondly, that the plaintiff, by handing over to his broker 
docimients which purported to pass by delivery to a loiiA fide 
holder for value, had deprived himself of the right to deny that 
they did so pass. On the other hand, there are cases which show 
that where the cession of a share certificate is made in blank (the 
name of the purchaser or cessionary to be filled in at a later date), 
or where any other circumstance exists which puts the defendant 
on his guard to inquire into the right of the holder to deal with 
the certificate, the real owner is not estopped from claiming back 
his property. Thus, in Taylor v. The Great Indian Peninsula Rail- 
way (5 Jur. N. S. 331), we find the following : — "A. was the holder 
of certain shares in a company on which 201. was paid up, and of 
certain other shares on which 21. was paid up. A. requested his 
broker to sell the 21. shares. Subsequently, at the request of the 
broker, A. executed deeds of cession, leaving the name of the pur- 
chaser or transferee in blank, as well as the number of shares to be 
sold, and their descriptive numbers. The deeds cairied stamps 
sufiicient to allow a transfer of 20/. shares. The broker fraudu- 
lently filled in the descriptive numbers of the 20/. shares, and sold 
these shares on the Stock Exchange to a hand fide purchaser, who 
(being a jobber) took over the transfers with the purchaser's name 
blank, intending to re-sell the shares and to fill in the name of the 
person who bought from him as the purchaser. A. took proceedings 
in equity to protect himself against this act of the broker's ; and 
Wood, Y.-C, was of opinion that the deed of cession was null and 
void as against A., and that he was entitled to have his name 
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restored to the register of shareholders. The Judge gave, inter alia, ^^^^ 

the following as his reasons for his judgment : ' The rule laid down Smith 

by Ashurst, J., in Lickhnrroio v. Mason has also been referred to — ^^ ^^^'^ 

viz., that where one of two innocent persons must suffer through Philips : 

the act of another it must be that person who has put the third Lazaeus 

person in the position to cause the loss. There can be absolutely _ "• 

•I -"^ _ •' Levt and the 

no doubt about such a rule as that. But the contention of the Glenoaikn 
defendants is, that although they may have no legal right they ' ' °' 
have for all that an equitable right based on plaintiff's negligence. Kotze, C.J. 
I consider that they have no right whatever. They must, like 
everyone else, be presumed to know the law ; and when Bourdillon 
{i.e., the broker) offered these transfer deeds they knew that both 
the numbers of the shares and the name of the purchaser were 
left blank. But then it is alleged that, according to the usage 
and custom amongst brokers and jobbers, the person who is the 
holder of the certificates is regarded as having the right to them, 
and that it is a common practice to accept blank cessions. The Court 
cannot, however, recognise as a custom of trade a practice which is 
undoubtedly illegal. One of the witnesses has stated openly in his 
evidence that this is done to avoid the stamp. No Court can 
countenance such a practice. The defendants have been guilty of 
great negligence in accepting a cession in the form in which the pre- 
sent one is. Taylor's negligence was undoubtedly also great; but if 
the defendants had done what the law required of them they would 
have had no cause for complaint. Although, therefore, Taylor's 
negligence was the original cause of what happened, the defendants, 
who gave the preference to an illegal practice instead of acting in 
a permissible way, must abide by the consequences of their own 
acts. It is also alleged that the plaintiff is not entitled to come to 
a Court of Equity for relief, but must rely on his strict legal rights. 
He is, however, obliged to come to this Court for an interdict or 
injunction and in order to get his shares delivered back to him. 
The various deeds of transfer must therefore be declared void, and 
the plaintiff A. must be declared entitled to the shares purported 
to be transferred by those cessions, and to have them restored to 
the register in his name.' " This judgment of the Yice- Chancellor 
was confirmed on appeal (5 Jur. N. S. p. 1086). The remarks of 
Turner, L. J., are so much in point that I shall quote a portion of 
his clearly-worded judgment. " It has," said he, " been alleged 
that the plaintiff iii the Court below has deprived himself of all 
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1893 relief by his imprudence in signing transfers in blank ; and also, 
Smith that a principal can limit the authority of his agent, and that the 

AND Eancb plaintiff by his conduct put another person in a position to practise 

Philips : a fraud on the appellants. Decisions were cited to show that the 

Laz^tts authority given to an agent cannot be limited by private instruc- 

«-■• tions, and that the person whose negligence has brought about loss 

Glencaien must bear that loss. These were undoubtedly good, sound legal 
G.M^o. principles; but the question here was not as to the correctness of 

KotzS, O.J. these principles, but as to their applicability. They were established 
by the law to protect persons who otherwise might have been 
defrauded, and not for the purpose of facilitating the practice of 
fraud. Possibly they would have applied had Bourdillon (the 
broker) had the numbers of the shares and the names of the 
cessionaries or purchasers filled in in the books of the company. 
But to make them applicable to the appellants in this case would 
be equivalent to making them apply in favour of persons who 
could not have been defrauded — ^persons who accepted deeds of 
transfer knowing that they had no legal effect. This would mean 
extending rules beyond the limits allowed by the reasons on which 
they are based. The appellants, who took the shares knowing that 
they conferred no legal title, could not try to protect themselves in 
this way, and they must bear the consequences." A few years later 
the case of Swan v. The North British Australasian Co. (10 Jur. N. S. 
102) came before the Court of Exchequer Chamber. It appears 
from the report that A. was requested by his broker to send him 
blank transfer forms, and the broker then filled in the numbers and 
description of shares in a company other than that intended- by 
A., to wit, shares in the defendant company ; and then, by means 
of a duplicate key which the broker had had made without A.'s 
knowledge, he obtained access to a certain smaU box and took 
therefrom the necessary certificates in order to complete the 
transfer. He also forged the signature of the attesting witnesses. 
In an action against the company the Court (which upheld the 
decision of the Court of first instance) was of opinion that A., the 
plaintiff, was not by his acts estopped from showing that the 
transfer deed was forged. The judgments of the Judges, especially 
those of Blackburn, J., and Cockburn, 0. J., teach us to be careful 
in the application of the principle of estoppel in the case now before 
the Court. The case of Sioan is also of interest because many of 
the earlier decisions are reviewed in it, and the decision in Taylors. 
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The Great India Peninsula Rail. Co., already mentioned by me, 1893 
met with the approval of Cookburn, 0. J. Next, I come to Smrii 
the case of Williams v. The Colonial Bank (59 L. T. N. S. a™Kanob 
643). There the facts were briefly these: The executors of Philips: 
a deceased English owner of shares in an American company la^aeus 
desired to have their names entered in the register at New York, '■ 

in order to receive the dividends, and, if necessary, to sell the Glenoaien 
shares. Acting under instructions from their broker they signed, ^- ^- ^°- 
in blank, a transfer form and a power of attorney, both of which Kotze, C.J. 
were indorsed on the share certificates, and sent these to their 
broker in London to be transmitted to New York for registration. 
The broker, however, fraudulently deposited the certificates with 
the defendants, who were bankers, as security for moneys advariced 
to him, and subsequently became bankrupt. The question arose 
whether, under the circumstances, the executors or the bankers were 
entitled to the certificates. The Court of Appeal, reversing the 
decision of Kekewich, J., was of opinion that the condition, in which 
the certificates were, put the bankers on inquiry, and that the executors 
were entitled to the shares, and were not estopped from denying the 
title of the bankers. Lindley, L. J., in giving judgment, expressed 
himself as follows : " Let us inquire whether the bankers can raise 
any defence on the ground of estoppel. What have the executors 
done ? What is it that they are estopped from denying ? What re- 
presentations are they prevented from denying or explaining? 
Examine the certificates. What they did was this : they signed 
the indorsements on them in blank. Let us see what this means. 
Whom do they hold out to be the owners of the certificates ? Any 
person who obtains possession of them? The wording of the 
documents does not show that. The certificate declares that John 
Michael Williams is the registered owner, as he actually was. That 
is true, and no question of estoppel arises in regard to it. Thereafter, 
persons who allege that they are his executors (which is also true) 
sign a document which reads as follows : ' for value received . . . 
sell, assign and transfer . . . shares in the capital, stock,' &c. ; 
and then they appoint, irrevocably ... as attorney to do all 
things necessary for the transferring of the shares. Now, to whom 
is all this applicable? I cannot read this document without 
making it all apply to the person who is entitled to the certificate. 
The certificate can be made over to bearer ; so also can a horse, or 
a book, provided the transferor is owner of it and has the right to 
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1893 transfer it. I consider this document as actually making a repre- 
s^n sentation, that the person entitled to the certificate hy transfe]>- 
AND Eanoe not tiie mere holder ; not the thief ; not the person who takes it 
PHiLipa : from the thief, even bond fide, for value and vi^ithout notice : but 
liA^Tjs *^® person who acquires a title to the certificate — is entitled to fill 
*'• in what has been left blank and to be registered as the holder. 

GLENOAimf ^ I understand the document in that way, and I cannot extend the 
G. M. Co. meaning of the words beyond that, and admit that the executors 
Kotze, C.J. have, by placing this document in the hands of Thomas & Co., 
estopped themselves from denying the title of the persons who 
received the document from Thomas & Co. as a pledge. But if 
we go further into the case, and find that these documents are 
not in order — by which I mean that they are not in the form 
in which persons in business would accept them without further 
examination and inquiry — it appears to me that the bankers' 
defence altogether fails. They have no right to the documents, 
except on the ground of estoppel ; but how can they rely on 
estoppel, when the document itself put them on their guard to 
make further proper inquiry ? Mr. Eigby remarked, in the 
coui-se of his argument, that the fact of the documents not 
being in order made no difference, as it would merely have 
caused certain further delay. That is true in cases where the 
holders have good title to the certificates. Had the bankers 
obtained such a good title it would only have caused postpone- 
ment or delay, until the railway company had been satisfied 
by the bankers that the transferors were executors, and that 
their signatures were genuine. But estoppel is something entirely 
different. The bankers obtained no title to the certificates by 
transfer or cession from the owner of them. If they say they were 
misled by the document the answer is : ' You were put on inquiry 
by the document. If you had made investigation or inquiry in 
the proper quarter you would not have advanced your moneys and 
would not have been defrauded by Blakeway.' On these grounds 
I am of opinion that the bankers are not entitled to retain these 
certificates, either by right of ownership or on the ground of 
estoppel, or for any other reason." 

Now, the doctrine of estoppel is likewise recognised by our law, 
as sufficiently appears from the exception doli mali, the rule nemo 
ex suo delicto meliorcm conditionem stiam facere potest, and others. I 
cannot, however, see that the circumstances of this case entitle the 
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respondents successfully to set up the exoeptio doli mali against 1893 
tlie applicants. When the applicants sold the share certificate to g^^ 
Cohen for cash, and received his cheque, the property did not pass ■"^ Eanoe 
to Cohen by the mere delivery to him of the certificate. He had Philips: 
no title, and could, therefore, give the respondents no title. Are lazIeus 
the latter now entitled to say that, owing to the applicants' careless- «• 

ness in entrusting to Cohen the blank endorsed share certificate, Glenoaien 
Cohen was put in a position to practise a fraud upon them, and &-^X)o. 
that they are now estopped from obtaining relief from the Court ? Kotz^, O.J. 
The remarks made by Lindley, L. J., in the case of Williams v. 
The Colonial Bank afford a conclusive answer. There is no 
representation made in the certificate that Cohen was the lawful 
owner, or entitled as such to the certificate, and that he could, 
therefore, transfer it to the respondents ; nor does the certificate 
say that it was transferable to bearer. On the contrary, the 
name of the purchaser or transferee was left out ; and if the re- 
spondents, who, by reason of this fact, were put on iaquiry, have 
chosen [to alter their position, they have themselves to blame for 
it. In my opinion, therefore, no reason exists why the general 
rule of our law should not be applied, nor why the applicants, who 
have taken prompt action, should not be allowed to vindicate their 
property. It has also been contended on behalf of the respondents 
that only August Eies, the original owner, and not the applicants, 
is entitled to vindicate or demand the return of the certificate. I 
cannot agree with this. I have already shown that the respondents 
acquired no title to the certificate by reason of the delivery by 
Cohen. They bought and received from Cohen something which 
Cohen could not sell and transfer, and which, according to the 
applicants' petition (which is not contradicted), was their property 
at the time they sold to Cohen. "Whatever relationship or obli- 
gation may exist with regard to the certificate in question, as 
between the applicants and August Eies, it is clear to me that we 
cannot go behind what is laid before us by the record, and 
that as against Cohen, and, therefore, also, as against the respondent, 
the applicants are entitled to succeed. Mr. Curlewis also contended 
that, since a cheque was given in payment by Cohen to the 
applicants, it cannot be maintained that there was a cash sale, because 
the acceptance of a cheque shows that the sellers trusted and gave 
credit to the purchaser for a certain period, however short. It 
appears from the petition that the sale was made for cash, and the 
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1893 fact of a cheque being accepted is not inconsistent with that. A 

Smra mere payment by cheque is only a particular way of making a cash 

AKD Eance payment. (Benjamin on Sales, 2nd edit. p. 699.) This is always 

Philips : understood to be so, and in Sadie v. T/ie Standard Bank (7 Juta) 

L^iETjs the payment was made by cheque, and the purchase was, in 

*"■ that case also, considered to be a cash transaction. The application 

Levtandthe , t .,1 

GiENCAiEN must be granted with costs. 
G. M. Co. 

Kotze, C.J. 



Coram: (J. B. DAVIDSON V. E. H. DUNNING. 

eeKOETE.J 

JOEISSEN, J. A person dealing with a special agent is hound to satisfy himself as to the extent 

MORICE, J. of his authority. — A special agent who acts in conflict with the secret 

' instructions of his principal does not thereby hind his principal as against 

jggj the third party. — A battery manager is presumed to have no authority to 

—V— engage employees for the company by which he is employed; therefore, where 

June. ^g ;j£jg received instructions to employ some one subject to certain conditions, 

and does not acquaint the employee with those conditions, he only binds 

his principal subject to those conditions. 

This was an appeal from a decision of the special Judicial Com- 
missioner of Johannesburg. The respondent, the general manager 
of the Ethel Gold Mining Co., had given one Frank, the battery 
manager of the company, authority to take the plaintiff into the 
service of the company at a wage of 71. a month, and under the 
usual conditions, upon which Frank, as well as the other employees 
of the company, was engaged, one of which was that the plaintiff 
might be dismissed at any moment, without notice. The plaintiEE 
was hired by Frank in November, 1890. In December of the 
-same year his salary was raised by the defendant to 30^. per 
month. Subsequently, on the ensuing 25th of January, plaintiff 
was dismissed from the company's service without notice by the 
defendant. The plaintiff, who denied that Frank had hired him 
subject to the liability to dismissal without notice, or that Frank 
had ever informed him of any such condition, claimed a month's 
notice, and demanded, in consequence thereof,- payment of one 
month's salary, i.e., SQL The defendant, by his plea, denied 
liabiKty, and pleaded specially that plaintiff had been taken into 
his employ on condition that he would be liable to instant dismissal 
without notice. The Special Landdrost found that the plaintifl 
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had not sliown that he had been employed subject to the special 
condition of being entitled to a month's notice, and that the Datidson 
defendant had shown by his evidence that he had instructed dtonino. 

Frank to engage the plaintiff subject to dismissal without notice, 

that the plaintiff was employed in service subject to this condition, 
and therefore gave absolution from the iastance. Against this 
decision the plaintiff appealed, and the appeal was heard on 
3rd March, 1893. 

Van Lilaar (for the appellant) relied on sect. 13, Chap. 2, of 
Law No. 13 of 1880. 

Esselen (for the respondent) contended that Frank had no power 
to engage workmen, and was merely instructed to employ the 
appellant on certain conditions, and that he could not bind his 
principal by exceeding the instructions given him. A person 
holding a general power could bind his principal, so long 
as he confined himself to the four corners of his power, even 
although he did things in conflict with secret instructions 
given to him; but where a special authority is conferred 
upon a person, as in the present case, it is the duty of the other 
party to satisfy himself as to the extent of his authority. Refer- 
ence was made to Story on Agency, s. 126. 

Ciir. ad. mlt. 
Postea. 5th June. 

The Court, by a majority (De Korte and Morice, JJ.), gave 
judgment for the defendant, and dismissed the appeal with costs. 

JoKissEN, J., dissented. 

De Korte, J., said : This is an appeal from the judgment of 
the special Judicial Commissioner of Johannesburg, De Beer. 
The respondent was sued for payment of the sum of 30/. due for 
wages. The appellant was in the service of the respondent, and 
claimed the amount mentioned, on the ground that he had been 
dismissed without notice. From the evidence it appeared that the 
appellant had been engaged by Frank, who was battery manager 
of the Ethel Q-. M. Co. Dunning had given Frank authority to 
employ the appellant subject to the same condition under which 
Frank himself had been employed, i.e., at 71. per month and also on 
condition that he was subject to instant dismissal. The appellant 
was dismissed without any notice, and he alleges that he had not 
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1S93 -been informed that lie was liable to instant dismissal. His eon- 
Davidson tention is that he is not bound by any instructions given by 
J) *• Dunning to Frank which were not communicated to him. The law 

on this point is plain and clear to me, and that is, that an employer 

e _o^e, . ^^^ -^^ liable to third parties for contracts made by himself and his 
employee. This liability is based on the principle that a person 
who appoints another as his agent gives that person the right to 
bind him. Cases arise where, without any express mandate, one 
• person is assumed presumptione juris to be the agent of another, 
and to have the right to make a contract in his name : e.g., a wife 
to bind her husband, and a captain the owner of the ship. But 
ordinary employees do not possess such a presumed authority ; at 
any rate, not merely by virtue of their position as employees. 
They need to have an express mandate from their employer, or 
otherwise a tacit mandate arising from the circumstances and facts 
of the case. The employer's obligation which arises out of an 
agreement made by his employee is based on a subdivision of the 
law of agency. The basis is a mandate, and the principle on 
which it rests is the rule quifacitper aliiim facit per se. If Frank 
was a special agent, then Dunning is certainly not bound, because, 
where a person deals with a special agent, it is that person's duty 
to find out what powers the special agent possesses. It is a 
question of fact whether a battery manager has a tacit authority 
to appoint other persons, and evidence should be produced on this 
point ; for there is, in my opinion, no presumption that he has any 
such authority, and the onus is on the plaintiff. If a battery 
manager may do such a thing, then the appellant is certainly not 
bound by any instruction given to Frank and not communicated 
to the appellant. As no evidence was given on this point, I am of 
opinion that the Commissioner was justified in giving absolution. 
The appeal must be dismissed with costs. 

MoEiCE, J., concurred in the judgment of De Korte, J. 

JoRissEN, J., dissenting from the majority of the Court, said : 
In the Court below, the appellant, the plaintiff, sued for a month's 
salary, on account of having been dismissed without notice. The 
respondent, defendant, pleaded a general denial, and the Special 
Commissioner for Johannesburg allowed him under this general 
denial to introduce a very special plea, to wit, that the plaintiff 
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was engaged under the condition that he could be instantly dis- 
missed without notice. The magistrate further found that it had 
not been proved by the plaintifE that he was engaged under the 
special condition of being entitled to a month's notice ; and that 
defendant had stated that he gave the intermediary, Who hired the 
plaintiff on his behalf, defiuite instructions to hire the plaintiff 
subject to condition of dismissal without notice, and he gave 
absolution from the instance. 

This decision is, in my opinion, wrong, and must be reversed and 
altered into a judgment for the plaintiff with costs. The plaintiff 
has actually proved the contract of hire. There was no obligation 
upon him to prove that a special agreement had been made pro- 
viding for a month's notice, for that is presumed to be the case in 
contracts of hiring, because the law of this country provides for it. 
(Compare sect. 13, Chap. II. of Law No. 13 of 1880, on Masters 
and Servants.) The defendant must prove a special contract to the 
contrary effect ; and it does not affect the question to allege, as he 
does, that it was an absolute rule with him to give notice of instant 
dismissal. Granted that that is the case, then that rule, unless 
there be a special agreement made, is illegal, seeing that the law 
makes most definite provision to the contrary. Furthermore, the 
magistrate erred when he found that the defendant had proved the 
existence of the special agreement. That is not the case. The 
defendant merely stated that he had given the intermediary 
authority to hire the plaintiff on the same condition under which 
he himself was engaged — i.e., of immediate dismissal. But he 
failed to give proof that these instructions, given by him, the 
principal, and also the employer, were communicated to the 
employee and accepted by him. The magistrate, therefore, wrong- 
fully, it not bein^ proved, found that a special agreement existed. 
The only witness to prove that is missing — i.e., the intermediary, 
who alone could have proved that the plaiatiff was satisfied with 
the proposal made to him by the intermediary, on behalf of his 
principal : to wit, that he should enter his employ on condition of 
being liable to dismissal at any moment. 

There is, however, another reason why the appeal must be 
allowed, and that is that, in a certain sense, there are two contracts 
of hire existing between the plaintiff and the defendant — the one 
made in November, 1890, in which the agent acted for the 
defendant, and the other made in December, when the defendant 

S.A.E. ^ 
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himself negotiated witli tlie plaintiff, and took him into his employ 
for a month at 30/. At the making of this latter agreement, which 
was actually a new onoj no mention was made of a special agree- 
ment, and the defendant can no longer rely on instructions giyen 
hy him to a third party, as he himself was the contracting party in 
December, and appeared as such. 

At the hearing of the appeal, counsel for the respondent did not 
refer to any of the above-mentioned reasons, but took up an 
entirely new position, which was never advanced in the Court below. 
This new. contention goes this length^-that the plaintiff had no 
action against the defendant, but against the intermediary, who 
acted as the special agent, and did not bind the defendant. I 
doubt whether, at this stage, 'of the action, a new defence may be 
allowed to be introduced. It was not raised in the Court below, 
and so the plaintiff was deprived of the opportunity of calling this 
intermediary to show, as he was then bound to do, that the inter- 
mediary had never mentioned a special agreement. 

But putting that point aside— now that the Court of Appeal has 
listened to this defence — what is their legal position ? " The inter- 
mediary, John B. Frank, was battery manager, and it was not part 
of his usual duty to hire employees ; for that he required special 
authority, and it was the duty of any person making a contract 
with him to satisfy himself as to the scope of this authority; the 
principal is not bound beyond the scope of the authority given by 
him. Where the agent has exceeded the' instructions in this 
authority, there the principal is not bound by his acts ; and where 
the contracting person has suffered loss in consequence, he must 
merely proceed against the special agent." That is practically the 
argument as developed by the learned counsel. In deciding on 
this contention we must -not overlook Story's work On Agency, 
8th ed., p. 20. At page 423 of that work he has the following : 
" It is very diiEcult to state what persons may Tje called agents 
.... a lack of proper distinction has caused many false con- 
clusions to be drawn from the various decisions " 

It has been alleged that a battery manager has no authority to 
engage employees for the company for which he is working. But 
this has not been proved. I can understand that he could not 
engage a coachman or a kitchenmaid for one of the directors,; but 
why not a fitter or assistant amalgamator (as plaintiff was), who 
works, as it were, under his personal direction? That is not 
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acceptable. An official of a big company will, in most cases, 
have the right to choose and appoint the staff subordinate to him, 
with which he must work, for that portion of the undertaking of 
which he is the head, and by this appointment bind the directors 
or the general manager. Here, by opposite reasoning, the rule 
given by Chitty can be applied (On Contracts, 10th ed.) : — " The 
principal is not bound when the act or contract does not fall within 
the scope of his office, or when they have absolutely no relation to 
the work entrusted to his care. . . . But, on the other hand, an 
agent or servant, although employed only for one definite branch 
of the business, has authority to bind his principal if he executes 
such minor acts as may necessarily or usually be done to carry out 
the work for which he is responsible." I am convinced that this 
frequently happens with large companies. In the case we are 
concerned with, the act of the agent has also been approved of by 
the principal. The rule of law therefore applies : Omnis 
ratihabitio retrotrahitur et mandato priori aequiparatur. For two 
elements of the agreement made by the servant-agent with the 
plaintiff on behalf of the principal have been recognised by the 
principal : first, the engagement ; second, the wage. Now,- how- 
ever, that a question arises as to the third element, i.e., a month's 
salary in lieu of notice having been given, the principal turns 
round and says : " Tou have nothing to do with' me, but with my 
special agent, to whom I had given special instructions, with regard 
to which you should have made inquiry." I cannot allow this. 
Pothier's remark (Vol. 1, Ch. I., sect. 64) applies here: "In order 
that I may be considered to have made a contract through the 
intervention of my agent, and that the contract which he has 
made in my name should bind me, it is sufficient that the contract 
should not go beyond the terms of the authority which he has 
exhibited to the person with-whom he contracted, and it is of no 
use to rely on secret instructions which he is alleged not to have 
obeyed. These secret instructions, it is true, give me an action 
for the recovery of damages against my agent, because he has not 
observed them ; but that cannot release me as against the person 
with whom he has contracted in my name, and agreeably to the 
authority exhibited ; otherwise there would be no security in any 
contracts made with absent persons." The special condition, viz., 
dismissal on the spur of the moment, was not mentioned by the 
agent, and it must therefore be regarded as a secret instruction, 

r2 
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whieh certainly binds the agent, not as against the person with 
whom he contracts, but against the principal whose instructions he 
has failed to follow. Story, in the work cited (p. 74), very justly 
remarks: "It is a general rule .... that where one of two 
innocent persons must suffer by the misconduct of a third person, 
that party shall suffer who, by his own acts and conduct, has 
enabled such third person, by giving him credit, to practise a 
fraud or imposition upon the other party. 8emper quinon proMbet 
pro se intervenire mmidare creditur. Qui petitur ab alio mandari, %t 
sibi credatur, mandare intellegitur. Dig. 17. 1, 1. 18." 

I said, above, the special condition was not mentioned by the 
agent. No other conclusion can be arrived at, for the onus of 
proving that it was mentioned lay on the defendant, and he has 
failed to prove it. 

The defendant (in this case the employer) is responsible for the 
acts of his agent-employee. The plaintiff could have chosen no 
other course, and he must be protected by the Court. The law of 
the land allows him what he claims, and if the defendant had 
desired, by special agreement, to avoid the provision of the law — 
as he. certainly would have the right to do — then he could recover 
the damages he is now suffering from his agent-servant, who did 
not carry out his instructions, if he really gave those instructions. 



Judgment : The appeal is allowed with costs, and the decision 
of the Special Judicial Commissioner altered into a judgment for 
the plaintiff, with costs. 
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THE NBDEEDUITSOH 
HEEVOEMDB CONGEEGATION OF STANDEETON 

V. 

THE NEDEEDUITSCH HEEVOEMDE ou 
GEEEFOEMEEEDE CONGEEGATION op STANDEETON. 

The dissolution of a religious liody or of a Universitas, hy resolution of its 
members, can only he hrought about by consent of all the members, so that 
the general assembly of a church cannot by a majority of votes resolve to 
bring the independent existence of the church association to an end by amal- 
gamating it with another, nor maJce over its properties to others without the 
consent of all the members. — It is not necessary to the separate existence of 
two church associations that they should differ in doctrine and constitution, 
provided that they are, by their respective members, regarded as separate. 

In this matter action was brought by M. J. Godefroy, the clergy- 
man of the Nederduitsch Senonnde congregation of Standerton, 
D. P. J. Van Schaltwijk, G. P. Eoets, A. B. Wolmarans, D. J. 
Pretorius, elders of the congregation, and J. J. H. Engelbrecht, 
J. L. Tenter, 0. A. B. Grobler, and H. L. Yenter, deacons, all 
these composing the chairman and members of the Kerkeraad* of 
the Nederduitsch Servormde congregation of Standerton, against 
the Eeverend Du Plessis, as chairman, and certain elders and 
deacons, as members of the Kerkeraad of the Nederduitsch Her- 
vormde or Qereformeerde congregation of Standerton, for the 
return and to regain possession of, certain church goods and pro- 
perties which the plaintiffs alleged belonged to the Nederduitsch 
Servormde congregation. The plaintiffs, by their summons, 
claimed to be the registered owners of a certain piece of land, 
portion of the farm Vaalbank, known as Trichardsfontein, situate 
in the district of Standerton, as shown by a deed of transfer dated 
31st March, 1890, on which piece of land a church building was 
erected by the Nederduitsch Hervormde congregation of the district 
of Standerton, and of which building they bad possession until 
the 1st November, 1886. On that date, the delivery of the key of 
the church building was demanded with threats by the chairman 
and Kerkeraad of the Nederduitsch Servormde or Qereformeerde 
congregation of Standerton ; and the Nederduitsch Servormde con- 
gregation, in order to preserve the peace, delivered the said key on 
the 11th November, 1886, imder solemn protest, to the minister 
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of the Nederduitsoh ITenormde or Gereformeerde congregation. 
That since that date the Kerheraad af the Nederduitsch Hervormde 
or Gereformeerde congregation had had the use and possession of 
the said church building, together with all the furniture, books, 
registers, &c. therein contained, which constituted the archives of the 
Nederduitsch Servormde congregation. Further, that the Neder- 
duitsch Hervormde or Gereformeerde congregation of Standerton, 
notwithstanding due demand made to them therefor, had failed 
and refused to hand back the church building and the church 
property, claiming that they were entitled to these on the ground 
of a union brought about between the Nederduitsch Servormde and 
the Nederduitsch Gereformeerde congregations of Standerton, but 
the validity of which imion was denied by the plaintiffs, who also 
alleged that there had been no legal transfer of ownership. 

To this the defendants pleaded — 1st, that the plaintiffs were not 
the elders, deacons and members of the Nederduitsch Servormde 
congregation referred to in the deed of transfer, nor were they the 
legal successors or agents of those persons ; 2nd, that there had 
been a union of the two congregations established with the know- 
ledge and consent of the plaintiSs ; 3rd, that in consequence of a 
resolution of the General Church Assembly of the Nederduitsch 
Servormde Church, held at Pretoria, on the 3rd February, 1885, 
in which resolution the plaintiffs had acquiesced without any 
opposition, there had been a transfer of the chui-ch property, and 
the defendants had been placed in possession of the church building, 
of which they, the defendants, had been in quiet possession, from 
the 9th April, 1885, without the plaintiffs having offered any oppo- 
sition thereto, until, later on, a dissension took place in the United 
Church, when plaintiffs, for the first time, withdrew from this 
church and started calling themselves the Nederduitsch Servormde 
congregation, a congregation which had long previously ceased to 
be an independent body, owing to the union. 

The facts referred to by the defendants in their plea are 
exhaustively dealt with by the Chief Justice in his judgment, but 
the following require brief record here : — 

From the earliest times of the Eepublic there existed in this 
country two separate " Nederduitsche " church associations, that of 
the Nederduitsch Servormde and. that of the Nederduitsch Gere- 
formeerde Church. The difference between these two consisted 
practically only in name. The consequence of this was, that, quite 
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early in the history of these churches, there arose a desire for 1893 

union. To obtain that end, jas early as 1879 negotiations were the Nedee- 

opened between the two churches, which took their origin from the d^itsoh 
_f- ' ° Heevoemdb 

(ieneral Assemblies of both the churches, which, in that same year, v. 

officially reported to each other that resolutions had been passed '^^btotsch^' 

by the Greneral Assemblies approving of the union as desirable. Heevoemdb 

Thereafter these negotiations were persistently followed up ; and in foemebedb 

1880 two committees chosen from the respective congregations Congeeoa- 

, , 1 . „ ^, . TIONS OE 

were appointed by their Greneral Church Assemblies to negotiate Staotjeeton. 
about the union. These committees,, which, in the opinion of the 
Court, had discharged their duties with great prudence and tact, 
settled all the main points of the union, and, inter alia, that it 
should be left to the Synod of the prospective United Church to fix 
upon the name of that church, which should in the meantime be 
provisionally known as the Nederduitsch Hervormde or Gerefor- 
meerde Kerk der Zuid A/rikaansche Bepublick, and that it should be 
left open to the various Kerkeraads to make use of either of the two 
established names according to their discretion. The report of the com- 
mittees was approved, first by the General Assembly of the Neder- 
duitsch Hervormde Church in 1882, and subsequently by the Neder- 
duitsch Gereformeerde Church in 1884. In January of the latter year 
two committees of the respective churches were again appointed by the 
Greneral Assemblies to discuss and settle certain further points con- 
nected with the union. In February, 1885, the proposals of these 
committees were almost unanimously 'approved by the General 
Assemblies of both the churches, and the desired union was in 
consequence looked upon as completed ; so much so, that on the 
9th April, 1885, delivery was made of the books of the Neder- 
duitsch Hervormde congregation of Standerton to the Nederduitsch 
Hervormde or Gereformeerde congregation there, by the Reverend 
Van Warmelo, the clergyman of the Nederduitsch Hervormde 
congregation at Standerton up to the union. The key of the church 
building of the previous Nederduitsch Hervormde congregation was 
left with the sexton, who was to retain possession of it on behalf 
of the Nederduitsch Hervormde or Gereformeerde Church. 

However, it appeared subsequently that there were persons who 
were not satisfied with the union, and who, whether because they 
had never taken part in the union, or whether they had subse- 
quently withdrawn themselves from it, called themselves, and con- 
tinued to regard themselves, as the still existing independent 
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Nederduitsch Hervormde congregation of Standerton, and as suoh 
continued to make claim to the cliurch property and buildings of 
the Nederduitsch Hervormde "dhurch. In 1886 they got possession 
of the key of the church huilding through the beadle ; but subse- 
quently, during the same year, they handed it back, under protest, 
to the United Church, in consequence of that church having given 
them notice that on their refusal to deliver the key legal proceed- 
ings would be taken against them. 

It is further worthy of remark, that the land upon which the 
church building was subsequently erected had been given by 
certain Peel and Laing as a donation to the Nederduitsch Hervormde 
congregation of Standerton in the year 1882, and that this land was 
subsequently, in 1890, transferred to the congregation there. 

On all these grounds, then, the plaintiffs, who alleged that they 
represented the Nederduitsch Hervormde congregation of Stander- 
ton, applied to the Court to obtain re-delivery and possession of the 
church goods and the properties of this church. 

Kleyn (with him Cloete, Tobias and Van lAlaar) addressed the 
Court on behalf of the plaintiff church. That church was the true 
owner of the property in dispute. The plot of land was pre- 
sented to it, and the church building was erected with funds 
contributed by that body. The plaintiff church had never con- 
curred in the union, and had therefore never lost its independent 
existence. To show this, counsel relied on what actually took place 
regarding the union and also on the church's character as a TTni- 
versitas, more especially a Universitas approved of and supported 
by the State. It was shown by the evidence that all the members 
of this church had not joined the United Church, or had agreed 
to the union. But the peculiar characteristic of a Universitas was 
just that, that it continued to exist so long as even only one 
member remained. The Nederduitsch Hervormde Church, further- 
more, was a portion of the body politic, and therefore stood in a 
very close relationship to the State. (Cf. The Laws and Eegu- 
lations for the Nederduitsch Hervormde Church in the S. A. 
Eepublic. Local Laws, pp. 484 et seq.) The law of the land 
recognized -the Hervormde Church as the State Church, and there- 
fore even aU the members of the Standerton congregation could 
not do away with the Universitas of the State Church. Even the 
toleration of general religious freedom cannot detract from that 
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position. Furthermore, the donation of the piece of land upon 1893 

which the church buildings were erected was made in 1882, and thb Nbdee- 
it was made expressly to the Nederduitsch Servormde Church, 

On 31st March, 1889, transfer of this land was passed in terms of v. 

the donation to the Kerheraad of the Nederduitsch Hervormde ™^™^^' 



dtjitsoh 
Hebvoemdb 



DTJITSOH 



Church, as trustee for that congregation. Now this transfer was Hbktoemdb 
passed after the so-called union had taken place, which was clear 



FOEMEBEDE 



proof that the donor had made the presentation, and still wished Con(}eega- 

^ , JT J TIONS OB 

to make it, to the Nederduitsch Hervormde Church, and not to the Stahdeeton. 
United Church. The action of the Kerheraad as trustee for the 
congregation could not bind the congregation as regards the 
transfer of the church property to the union. The ease of Merri- 
man v. Williams (Foord's Eeports, pp. 135 and 196) was cited. 

Leonard, J. W. (with Wessels, JSsselen and Curlewis), for the 
defendant, contended that the long silence of the members of the 
Servormde Church, since 1880, coupled with the public knowledge 
of the negotiations for the cementing of a union, and the conduct 
of the congregation of Standerton at the time of the union, was 
enough to make the Court accept as a fact that the whole church 
had acted as one ia the union. The most important persons 
amongst the plaintifEs were just those who had co-operated most 
eagerly in the transfer of the church and properties. The union 
was approved of by the General Assembly, which was the supreme 
controlling authority of the Nederduitsch Hervormde Church. As 
regards the donation of the plot of land, that was made in 1882 
and not in 1889. What occurred in the latter year was merely a 
formality required by law. The donors did not intervene in the 
dispute between the two churches, but gave transfer to the Neder- 
duitsch Hervormde Church simply because the name of that church 
appeared in the deed of gift. The doctrines expounded by counsel 
for the plaintiff as regards a Universitas were perfectly correct, but 
did not apply to the case which was under discussion. They had 
to deal here not with two separate churches, but with two sub- 
divisions of the same church, so that it was not necessary to alter 
a single transfer ; because it made no difference whether the pro- 
perty was registered in the name of the Hervormde or in that of 
the Gereformeerde Church. 

KoTZE, C. J. : But the parties did not regard themselves as one 
church, since they formed two separate organizations.^ 
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Leonard, citing the minutes of the negotiations of 1882, pointed 
out how parties in those minutes spoke of themselves as a union or 
united, and also that the Grovernment had never drawn any dis- 
tinction between the two churches. They followed the same 
doctrines and had the same constitutions, so that the General 
Assembly had acted well within the limits of its authority in 
establishing the union. Had the name Henormde been given to 
the United Church there would never have been any difEerences. 
The name was of minor importance — de minimis non curat lex. 
Reference was also made to the case of Cairncross v. Lorrimer (7 
Jur. N. S., p. 149). With reference to the Nederduitsch Mervormde 
Church being the State Church, counsel remarked that the Resolu- 
tion of the Yolksraad dated 24th October, 1873, on which plaintiffs 
relied, stated nothing beyond this : that the Yolksraad had approved 
of and confirmed the rules of that church, with the amendment 
made by the General Assembly. 

Further lengthy arguments were advanced upon the facts and 
evidence in the case, and reference was made, on behalf of the 
plaintiffs, inter alia, to the case of Venter, Joubert and others v. 
The Kerlieraad of the Gereformeerde Church at Bethulie. (Express 
reports of cases decided in the High Court of the Orange Free 
State during the year 1879, p. 4.) 

Cur. ad. 



Postea. 6th June. 

The Court gave judgment, directing the defendants, within one 
month, to put the plaintiffs into possession of the church building 
at Trichardsfontein, and also to deliver up to them all the church 
books and other goods in the defendants' possession, and ordering 
the defendants to pay the costs of the action. 

The reasons for this judgment, in which the Court was 
unanimous, are given in the following decisions of the Chief 
Justice and Morice, J. 



KoTZE, C. J., after detailing the allegations contained in the 
summons and plea, continued his judgment as follows : — 

It cannot be denied that the case now submitted to the Court 
for decision is considered by the people of this State to be of the 
greatest importance. That has been clearly shown by the 
evidence. I have carefuUy read and weighed every document 
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put in and every report, and it seems to me that the case will 1893 
be best understood and dealt with by a clear statement of all the Thb nTdee- 
faets. DuiTsoH 

The emigrant Boers, originally, previous to the year 1842, -o. 

belonged to the Nederduitsche Servormde Church, by which name '^°^^^™''' 
the Dutch Church in South Africa was generally known. Heevobmde 
(De Wet, G-eschiedenis der Nederduitsch Hervormde Kerk, ]?o^^e"]^"b 
edit. Eerw. Dr. Kotz(?, predikant aan de Kaapstad ; and Notulen OoNaEEOA- 
der Algemeene Kerk — Yergadering der Nederduitsch Hervormde Staudebton. 
Kerk in de Transvaal, 3rd November, 1879, p. 13.) In 1842, KotlTcj 
however, the name of the Church in the Cape Colony was — ^ 
fixed by the Synod there as the Nederduitsch Gereformeerde. 
In course of time, three separate congregations or distinct 
religious bodies became established in this Eepublio : the Neder- 
duitsch Gereformeerde, the Nederduitsch Hervormde, and the con- 
gregation organised by the Eev. Postma. It appears from a 
tract published by the Eev. Cachet in 1865, that at quite an 
early period the Gereformeerde congregation or church was desirous 
of uniting all the various independent congregations or churches 
into one. Even at that time there existed among many an 
objection to the name Nederduitsch Hervormde. The Gereformeerde 
congregation desired to abide by the confession of faith and 
ceremonial of the Gereformeerde Church, as originally introduced 
from the Netherlands into South Africa, i.e., to the Cape ; while the 
Nederduitsch Hervormde Church had established itself in the Trans- 
vaal as separate and distinct from the Gereformeerde Church in 
South Africa. The Grondwet, in sect. 20, speaks of the Nederduitsch 
Hervormde Church as the State Church, although on page 150 and 
the following pages of our Statute Book we find mention made of 
the " Kerkelijke Wetten en Eeglementen voor de Nederduitsch 
Gereformeerde Gemeenten in de Z. A. Hepu^Iick (Church Laws and 
Regulations for the Nederduitsch Gereformeerde Congregations in 
the South African Republic), dated the 24th February, 1857, and 
signed by the Eev. D. Yan der Ho£E, who was always considered 
to belong to the Hervormde Church. Mr. Leonard, therefore, 
argued that the two congregations — Nederduitsch Gereformeerde 
and Nederduitsch Hervormde — were actually one and the same 
body, and did not exist as two separate societies. 

It is indeed true that no explanation has been given of how it 
came about that the Eev. Yan der Hoff and others signed the 
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Laws and Eegulations for the Gereformeerde (jh\Jsoh. in 1857 ; but 
it is perfectly clear that the Nederduitseh Oereformeerde congre- 
gation or church, and the Nederduitseh Henormde congregation or 
church, were two separate churches or bodies, having each its own 
laws and management. It was from that position that they both 
started during the negotiations which resulted in the union of 
1885, and that position has also been taken up by the defen- 
dants in their second special plea to the summons. I find, 
from the report of the 5th November, 1879, that, in answer 
to a question put by the Eev. Bosman, the minister of Pretoria, 
the following resolution was unanimously passed by the Greneral 
Assembly of the Nederduitseh Hervormde Church, to wit : 
" This assembly declares as its opinion in answer to the 
question put by the minister of Pretoria: The union between 
the Nederduitseh Servormde and the Nederduitseh Oerefor- 
meerde Churches is regarded as desirable, and seeing that the 
assembly has learnt, from the verbal statement of the minister 
of Pretoria, that the Nederduitseh Oereformeerde Church also con- 
siders it desirable, it is resolved that this our desire be officially 
made known to the Nederduitseh Oereformeerde Church, with the 
view of awaiting an approach on the subject from that ohiu'ch." 
The desirability of a union was also dealt with by the General 
Assembly of the Nederduitseh Oereformeerde Church in November, 

1880, and it was proposed to appoint commissions from the 
Dutch-speaking Churches to meet each other with reference to 
this subject. This proposal was approved by the General 
Assembly of the Nederduitseh Servormde Church in November, 

1881, and the result was the meeting of two commissions, consist- 
ing respectively of two ministers and five elders of the Neder- 
duitseh Hervormde Church, and two ministers and five elders 
of the Nederduitseh Oereformeerde Church, for the purpose of 
conferring with each other on the question of union. These two 
commissions met together at Pretoria on 31st October, 1882, and 
after some deliberation, it was, on the 7th November, 1882, 
resolved by the two commissions as follows : " As the two com- 
missions seem to be divided on the point as to what name shall 
be borne by the Unit6d Church, and cannot arrive at a definite 
conclusion ; and as the two commissions are further agreed 
upon all fundamental points, and it would be most deplorable that 
the desired union should come to nothing by reason of 
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a mere formal point, the two commissions therefore resolve as 
follows : — 

" (a) To leave the definite fixing of the name to the Synod of the 
United Church, say after three, five or ten years, and 
provisionally to retain the name of Nederduitsch Hervormde 
or Gereformeerde Church of the S. A. Eepublic. 

"(b) That in the meantime the various Kerkeraden shaU be left 
free to use the two forms of name according to their dis- 
cretion, just as the two were used in the Cape Colony until 
the Synod of 1842, when the name was definitely fixed in 
that colony. 

" (c) That the various Kerkeraden of the Ee-United Church shall 
report to the said Synod the decision of their respective 
congregations. 

" (d) That the said Synod shall thereupon officially decide upon 
the name of the United Church, for the future, as far as 
possible in accordance with the wish of the majority of the 
congregations. In short, therefore, the proposal is the 
name of the Church shall be the Nederduitsch Hervormde 
or Gereformeerde Church in the South African Republic." 

A General Assembly of the Nederduitsch Hervormde Church 
met at Heidelberg on Monday, 27th November, 1882. On the 
proposal of the Rev. de Vries, minister of Zeerust, seconded by 
Elder Oberholzer, " the work of the commission for union " was 
approved ; and the Scriba, the Eev. Van Warmelo, was instructed 
to give notice thereof to the Eev. H. L. NeethKng, the Scriba 
of the Nederduitsch Gereformeerde Church, and to correspond 
with him about the other matters in regard to the union. This 
correspondence took place ; and there appeared to be some differ- 
ence of opinion with regard to the application of the resolution 
in favour of union, arrived at by the joint commissions, at Pre- 
toria, in November, 1882, these differences having regard more 
especially to the question of the legitimation of ministers already 
in office, and to the subscribing of the formulary. These diffi- 
culties, however, were subsequently removed by the separate 
General Assemblies of the Nederduitsch Hervormde Church and 
the Nederduitsch Gereformeerde Church assembled at Pretoria in 
January, 1885. A further resolution was taken by the General 
Church' Assembly of the Nederduitsch Hervormde Church, for 
the appointment of a commission to report upon public worship, 
control, discipline, &c., and, inter alia, also upon church property. 
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On this last point the commission made the following report : 
"That the congregation -vvhich has not yet a minister, nor 
has had or called one, shall attach itself to the congregation 
which either has, has had, or has called a minister. The former 
and officiating members of the Kerlieraads in hoth churches shall 
he recognized as such. A day and place shall he fixed in antici- 
pation by the two Kerheraads for the purpose of carrying this out. 
The Kerheraad of the congregation so attaching itself to another 
shall hand over boots, documents, goods and landed property 
(which last remains in the name of each church respectively until 
the name of the church is decided upon)." This proposal was 
accepted by the General Church Assemblies of both the Nederduitsch 
Senonnde Church and the Nederduitsch Gereformeerde. The de- 
fendants rely on this acceptance in sect. 11 of their special plea, 
and assert that they have been in lawful possession of the church 
building and church goods in question since April, 1885. I must 
pause a moment in connection with the Greneral Church Assembly of 
the Nederduitsch Hervormde Church which met in January, 1885, 
and point out that, on that occasion (according to the evidence 
of the witness A. B. "Wolmarans), a memorial was handed in by 
him, as elder, which 'bore forty-eight signatures, and in which 
the memorialists, as members of the Hervormde Church, desired 
to abide by sect. 20 of the Ch-ondwet ; and then state further, 
"we give notice that neither we ourselves, nor likewise our 
forefathers, ever wished to relinquish any of the rights of the 
ITervormde Church, because most of our religious books are hervormd, 
and also bear the title hervormd." No attention was paid to this 
memorial, which was dated at Standerton, on the 21st September, 
1884, by the General Assembly of the Nederduitsch Servormde 
Church. I must also observe here that Messrs. Peel and Laing, 
who carried on business at Trichardsfontein, also known as the 
farm Vaalbank, had in November, 1882, made a donation of a 
certain piece of land on that farm " to the elders, deacons and 
members of the Kerheraad of the Nederduitsch Hervormde congre- 
gation of Standerton, or their successors," for the building of a 
church and school. This piece of land was taken possession of by 
the Kerheraad of the Nederduitsch Hervormde Church, and a church 
built thereon with funds and contributions furnished by the 
Nederduitsch Hervormde congregation. Transfer of this piece of 
land was not, however, given at the time of the donation in 1882, 
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and transfer was passed from the donors to the plaintiffs only in 
March, 1890. Now, after the conclusion of the sessions of the 
General Assembly oith.6 If ederduitschServcD'mde Church in January 
and February, 1885, the Eev. Yan "Warmelo, the minister at 
Heidelberg, who was also at that time the Consilient* of the 
Nederduitsch Servormde congregation in the district of Standerton, 
went to Trichardsfontein. In March, 1885, he there preached his 
farewell sermon as Consulent, and announced from the pulpit that 
a union of the two churches had been established. The Kerheraads 
of both congregations subsequently, on the 9th April, 1885, held a 
joint meeting, and on this occasion the Eev. Yan Warmelo 
handed over the following books of the Nederduitsch Servormde 
congregation, viz. : " Baptismal register, member register, and 
the minute book, which is also the cash book. Further, there 
remains a chest containing communion service, christening bowl, 
and the title deeds of two plots of land in the town of Standerton, 
and also church building with piece of land at Blesbokspruit, on 
the farm Trichardsfontein, according to contract, of which no 
title deed exists." That is how the minute reads in the minute 
book. The Eev. Neethliug, of Utrecht, then took office as Consulent 
of the Nederduitsch Servormde or Gereformeerde, i.e., of the United 
Congregation of Standerton. The key of the church building at 
Trichardsfontein remained in the custody of the sexton at that 
place, for and on behalf of the United Church or congregation. 

After the resolution had been passed in Pretoria, in January 
and February, 1885, by the General Assembly of the Neder- 
duitsch Servormde Church, certain lists were sent round amongst 
the congregation at Trichardsfontein for signature. These lists 
contaia in all the signatures of 392 church members, who 
requested the appointment, as Consulent of the United Church, 
of the Eev. Yan Warmelo, who appears to have been much 
respected by the Servormde congregation. The lists, which 
bear the date of February and March, 1885, are to the following 
effect : — 

" Petition to the Honourable the Kerkeraad of the Nederduitsch 
Gereformeerde congregation of Standerton, South African 
EepubKc. 
" The undersigned, belonging to the Nederduitsch Servormde 
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* Consulent, i.e., Tisiting officiating minister. 
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1893 and Nederduitseh Gereformeerde Churcli of Standerton, in the 

TheN^ek- South African Eepublio, respectfully approach you with the 

DuiTsoH following prayer : That it may please you at the first General 

Hebvobmde Church Assembly of the Nederduitseh Hervormde or Oerefor- 

The Nedeh- meerde Church to recommend to that highest Kerkhestuur 

HEK70Em)E (Church authority) to appoint the minister of Heidelberg as 

OB G-EEB- Consulent for the congregation of Standerton." 

FOBMEEEDE 
CONGEEGA- 

TioNs OP As I have already observed, the Eev. Van Wannelo had ceased 

' to be Consulent, and he had, in April, 1885, handed over the 

Kotzg, C.J, clinch books, &c. to the Eev. Neethling, as Consulent, and the 
Kerkeraad of the United Church. From the wording of the lists, 
I am satisfied that all the persons who signed them can be con- 
sidered as having acquiesced in and agreed to the amalgamation 
into one of the two congregations of the Standerton district, that 
is, to the union of the Nederduitseh Hervormde congregation with 
the Gereformeerde congregation. Furthermore, some of the 
plaintiffs, e.g., D. P. Gr. van Schalkwijk, A. B. Wolmarans, Gr. J. 
Engelbrecht, and others, who were Kerkeraad members, have, by 
taking part in the deliberations and acts of the United Kerkeraad 
from April, 1885, to March, 1886, acquiesced in the union. 
Many persons who professed to be hermrmd did in March, 1886, 
sign the following form of resignation and send it in to the 
Kerkeraad of the United Church at Standerton : — 

" District of Standerton, 22nd March, 1886. 

" To the Eeverend Kerkeraad at Standerton. 

" Eeverend Gentlemen and Chairman, we, the undersigned 
members of the congregation, hereby give the Eeverend Kerke- 
raad notice, that we withdraw and resign from the United 
Church, and we remain what we were and still are, viz., 
Nederduitseh Hervormd. On the other hand, we adhere to the 
Nederduitseh Hervormd church-building at Trichardsfontein, 
erected by the congregation." 

To this the following reply was sent by the Kerkeraad of tte. 
Nederduitseh Servormde or Gereformeerd Kerkeraad Church : — 

' ' The Kerkeraadoiih-e Nederduitseh Hervormde or Gereformeerde 
congregation, Standerton, has instructed me to bring to your 
notice : 1 st, That your communication has been received ; 2nd, that 
it has caused the Kerkeraad deep grief that the members of the 



OF THE SOUTH AFRICAN REPUBLIC. 



81 



congregation should have taken such a step as resigning their 
membership; 3rd, that the KerJceraad cannot agree with the 
last portion of your notice, where you say that you can remain 
in possession of the church building at Trichardsfontein, while 
you persist in your resignation of your membership of the 
United Church. 

" I have the honour to be, 

" Tour obedient Servant, 

" H. L. Neethling, 
" Chairman and Seriba of the Kerkeraad." 

After this, an elder, D. P. J. van Schalkwijk, one of the plain- 
tiffs, who had also resigned from the United Church, went to 
Trichardsfontein and there obtained possession of the key of the 
United Church from the sexton. 

During the winter of 1886, the Eev. du Plessis was appointed as 
minister of the Nederduitsch Hervormde or Gereformeerde congrega- 
tion of Standerton, and on the 1st November, 1886, he addressed 
a written communication on behalf of the Kerkeraad of the United 
Church to Mr. Van Schalkwijk, demanding the delivery of the 
key of the church; or, failing that, — as the writer remarked — 
legal proceedings would be taken. Thereafter, on the 11th 
November, 1886, to avoid unpleasantness and for peace' sake, 
the key was handed over to the Eev. du Plessis, under solemn 
written protest, and with a reservation of all the rights of the 
Nederduitsch Servormde CJiurch to the building. Prom that 
date the Servormde congregation conducted public worship under 
canvas and in the warehouse of Messrs. Peel and Laing, and 
subsequently, in March 1890, transfer was passed of the piece of 
land at Trichardsfontein on which the church stands, and which 
had been given as a donation in 1882 to the Servormde Church. 
This transfer was, in terms of the donation, passed to the elders, 
deacons and members of the Kerlieraad of the Nederduitsch Ser- 
mrmde congregation, 

The question now arises whether the plaintiffs are entitled to 
succeed in this action. The plaintiffs do not sue in their private 
capacity, but as the KerJceraad of the Nederduitsch Servormde 
congregation of Standerton. It is clear that if, at the time of the 
completion of the union in 1885, there were any members of the 
Nederduitsch Servormde congregation who did not concur in the 
union, or acquiesce in it at a later date, those members must be 

S.A.R. G 
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1893 considered to have remained hervormd, and as still constituting the 

TheNedeb- Seri'Ormde congregation of Standerton, and therefore as beiag 

DuiTscH entitled to the ownership of the piece of donated land at Trichards- 

V. fontein with the church buildings on it. This follows from the 

TheNedee- nature of a corporation or religious body {Universitas), such as a 

Heevoemde church association, and from the doctrine applicable thereto. Thus 

eohmeemJe Ulpian says (Dig. 3. 4, 7, s. 2), " 8ed si universitas ad umim redit, 

CoNGEEGA- magis admittitur posse eum convenire et conveniri, cum jus omnium in 

TIONS OF tj J. / t/ 

Stahebeton. unum reciderit, et stet nomen universitatis." (Compare Yoet, 3. 4, 

Kotze, C.J. ®" ^-^ 

The two separate corporations, to wit, the Servormde congrega- 
tion and the Oereformeerde, resolved in 1885 to terminate their 
existence as such, and together to form another and new corpora- 
tion or body. This could only be brought about by the consent or 
acquiescence of each individual member of the two separate 
corporations. The majority, that is the General Church Assembly, 
could indeed bind the minority with reference to everythiag which 
came within the scope and object of the corporation or church 
association, for such power is within its authority ; but when the 
majority attempts to dissolve and terminate the corporation or 
church association, by a resolution to unite it with another asso- 
ciation, and so to bring another and new corporation into being, 
then the majority exceeds the limits of its authority ; it is 
then acting ultra vires. The General Church Assembly of the 
Nederduitsch Servormde Church cannot, by its resolutions of 1882 
and 1885 to unite with the Gereformeerde Church and form a new 
church or corporation, compel the members of the former church 
who did not wish for union, to join in it, however desirable 
and praiseworthy the union may happen to be. We have 
before us the testimony of the plaintiiis' witnesses that there 
are members of the Hervormde Church of Standerton, who 
never consented to the union and were always opposed to it. 
' Assuming that we must infer, from the signing of the docu- 
ments petitioning for the appointment of the Rev. Van Warmelo 
as Consuknt of the united congregation, and from the lists or 
memorials by which many persons withdrew and resigned from 
the United Church, that they had for some period approved of 
the union, the question still remains whether the plaintiffs' 
allegation is not correct, namely, that aU the members of the 
Hervormde congregation of Standerton did not consent to the 
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union ? On inspection of the names of the persons who signed 1893 

the power of attorney to institute the present action, and on com- xhe Nedee- 

parison of these with the register of memhers of the Hermrmde i>w™™ 

Church, we find several members who signed neither the petition v. 

for the appointment of the Eev. Van Warmelo nor the lists of ^^^^f^g"™' 

resignation or withdrawal of membership — a circumstance which Hekvobmde 

at once supports the plaintiffs' allegation and throws upon the foemeeede 

defendants the onus of proof that that is not the case. This OoNOEEaA- 

'^ TI0N3 OF 

onus the defendants have not removed from themselves, and we Stanbbeton. 
must therefore conclude that there was a certain number of church -g^^.^. q j 

members who did not take part in the union and who continued to 

constitute the Servormde congregation of Standerton. 

The fact that many of the members of the Hervormde Church at 
first concurred in the union and subsequently withdrew from it 
naturally gives those members, as such, no right to claim the 
ownership and possession of the donated land at Trichardsfontein, 
with the buildings and appurtenances. The case of Cairncross v. 
Larimer, decided by the House of Lords on appeal from the 
Scotch Court of Session, which was referred to in argument by 
Mr. Leonard, and which is reported in 7 Jur. N. S. 140, would 
apply to persons in their position, upon the ground that a person 
is not entitled to go behind his own act and seek to avoid the 
natural consequences thereof. Volenti non fit injuria. But when 
we find that a portion of the Hervormde congregation, however 
small, has remained independent and has never participated in 
the union, and has, therefore, continued to exist as the Hervormde 
congregation of Standerton, then it is permissible to such portion 
to receive back among its number those who had joined the united 
body but subsequently withdrew from it, into the Hervormde Church, 
and even to elect some of them as church officials, members of the 
Kerkeraad, and representatives of the congregation. This is actually 
what happened, and therefore we find amongst the plaintiffs who 
sue in this action as members of the Kerkeraad, persons who did 
for a time join the union — ^that is, the Nederduitsch Hervormde 
or Gereformeerde Church. As these persons sue, not in their 
private capacity, but qua members of the Kerkeraad representing 
the Hervormde congregation of Standerton, they are within their 
rights in so doing. The defendants' special plea is not that 
these persons are not entitled to sue in their representative capa- 
city, but that they are not the elders, deacons and members of the 

g2 
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Nederduitsch Hervormde congregation referred to in the deed of 
transfer, nor their successors or representatives. The facts of the 
case, however, prove that this last objection cannot be accepted as 
a valid defence to the summons. 

The donation was made by Messrs. Peel and Laing to the 
Hervormde congregation, and hence neither the General Assembly 
nor the Kerkeraad of this congregation could, without acqui- 
escence and consent of all the members of the congregation, 
transfer the ownership of the piece of land at Trichardsfontein 
to third persons. It is quite true that the Kerkeraad, on behalf 
of the Hervormde congregation, did in 1886 hand the key to 
the Rev. du Plessis, but that was done under protest and ia 
the hope that by so doing peace would be preserved. Attempts 
were subsequently made to arrive at an amicable settlement 
between the Hervormde and the United Churches, but un- 
fortunately without success. In as much as the plaintiffs did, 
in 1890, obtain transfer of the piece of land to and on behalf 
of the Nederduitsch Hervormde congregation in terms of the 
original donation, they are, under the circumstances brought to 
light in this case, entitled to be placed in possession of their pro- 
perty. Such being my opinion of this suit, it is unnecessary to 
consider Mr. Kleyn's argument that, according to sects. 20 and 23 
of the Grondwet and the Yolksraad Besluit of 23rd May, 1873, 
sect. 17 (Local Laws, p. 515), the Hervormde Church in this State 
must be held to be a corporation acknowledged and established 
by law, and that, therefore, the General Assembly of the Hervormde 
Church cannot terminate or change this corporation or church into • 
a new one without a declaration or resolution of the Volksraad. 
For the same reason it is unnecessary to decide whether such 
legislative sanction was given by the Yolksraad Besluit of 26th' 
May, 1886, sect. 322. 

The defendants must, therefore, within one month, restore to 
the plaintiffs possession of the church building at Trichardsfontein, 
and of all the church books and other property belongiag to the 
Nederduitsch Hervormde congregation at present in the possession of 
the defendants. The defendants are also ordered to pay the costs 
of this action. 



MoEiCE, J., like the Chief Justice, went fully into the facts of 
the case, and then continued : "An agreement of union was there- 
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fore made hy the two supreme legislating bodies of both the ]^ 
churches, and they had the right to expect that this union would The N"edek- 
be accepted by the two congregations. A strong desire for union jjeetobme 
undoubtedly existed in the respective congregations ; if we consider, ^• 

for instance, the report made on 3rd December, 1883, by Mr. Eoets dtjitsch 
to the Kerkemad of Standerton, to the effect that the congregation Heevoemde 
had sought permission to hold conferences for the purpose of foemeeedb 
advancing a union. Furthermore, the General Church Assemblies tioiS^ot ' 
were bodies which represented the congregations, and I have no Standeeton. 
doubt that the delegates to these assemblies did, when they brought Morioe, J. 
this union into being, act in accordance with the general sentiments 
of the congregations. Further, I cannot see how, when the name 
of the church was finally fixed upon by the Greneral Church 
Assembly of the United Church in 1888, there was anything done 
in conflict with the conditions laid down by the Union Commission 
of 1882. It had not been decided that the name of the church 
should be either " the Nederduitsch Senormde " or " the Neder- 
duitsch Gereformeerde." The final and definite choice of the name 
was to be left to the Synod of the United Church, and to be, an far 
as possible, in accordance with the votes of the congregations, and 
the decision that the church should be called the Nederduitsch 
Hervormde or Gereformeerde Church appears to me to have been 
entirely in accord with the spirit of this condition. 

The difficulties in connection with the union arose when the 
stipulations of the agreement came to be applied to the various 
congregations, and the court now has to decide to what extent the 
separate congregations are bound by the resolutions of the General 
Church Assemblies and of their own Kerkeraden. We can, in this 
case, decide this question only in reference to the Standerton con- 
gregation. Sect. 11 (of the resolutions) of the Union Commission 
of 1885, approved by the respective General Church Assemblies, 
laid down the rule, that on the taking effect of the union the con- 
gregation which had no pastor should be attached to the one 
which had a pastor ; and that the Kerkeraad of the congregation 
which should become attached to another in this way, should hand 
over books, documents, and both movable and immovable property, 
" which last should remain registered in the name of the respective 
churches, until the name of the (United) Church should be decided 
upon ; " whilst from the day of union the two officiating Kerkeraden 
should constitute the Kerkeraad of the unified church. A meeting 
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of the Kerkeraad of the Nederduitsch Hervormde congregation of 
Standerton was held on the 9th April, 1885, to give effect to the 
union in accordance with the resolution of the General Church 
Assembly. There were present then, the Rev. van Warmelo, the 
Consulent, P. P. Eoets, P. W. Geyser, A. Jooste, D. P. Schalk- 
wi]k, A. B. Wobnarans, elders ; and G. J. Engelbrecht, G.'s son, 
J. J. Engelbrecht, P. A. Gildenhuis, deacons. As this JHenvrmde 
congregation had no pastor they attached themselves to the Neder- 
duitsch Gereformeerde congregation of Standerton, whose Kerkeraad 
was also present. It was on this occasion that the church building 
at Trichardsfontein and the books and other properties claimed in 
the summons were handed over to the Kerkeraad of the United 
Church, and then, too, the Kerkeraad of the United Church was 
constituted. This delivery took place in a very peaceable manner, 
without any protest being raised against it, although several of the 
plaintiffs were present on that occasion as members of the Mer- 
vormde Kerkeraad. From that time the properties remained in the 
possession of the United Church, except when, in November, 1886, 
on the split arising, some person representing.the Servormde church 
got possession of the key of the church building, which key was 
only given up again after that person and others had b'een 
threatened with legal proceedings. This is the occasion referred 
to in the summons, where it is alleged that the key was demanded 
with threats. 

The delivery of the properties by the Kerkeraad appears to have 
excited no active opposition at first. Subsequently to it, meetings 
of the Kerkeraad of the United congregation were held on the 
15th and 23rd of October, 1885, and again on 16th and 22nd 
January, 1886, without any objection being raised, as appears 
from the minutes. There is nothing before the i8th March, 
1886, to show that matters were not progressing well. The 
resignation of A. B. Wolmarans of his membership of the Kerkeraad 
was sent in to the meeting of that date. But although there is no 
mention made in the minutes of the combined Kerkeraad of any 
opposition, it does not therefore follow that the congregation 
acquiesced in what was happening. It is unfortunate that no 
means were adopted to make the opinions of the congregation clearly 
known. The Kerkeraad seems to have had some suspicion that it 
was going too far! At the meeting at which the unification took 
place Geyser referred to difficulties arising from the Kerkeraad 
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having led the congregation. According to the evidence of the 
Eev. Godefroi for the plaintiffs, and that of the Eev. Neethling 
for the defendants, the right to dispose of church property rests 
with the congregation. To quote the words of the latter : " The 
General Assembly is the legislative body in the church, but the 
congregation disposes of its own property. The Kerkeraad cannot 
act without the congregation in the alienation of the congregation's 
property." It must further be borne in mind that the immovable 
property is registered in the name of the congregation and not in 
that of the church as a whole. The only obligation on the 
congregation, as far as its property goes, therefore, to obey the 
resolutions of the General Assembly or those of the Kerkeraad, is a 
moral one. In other words, the law can use no compulsion. An 
obstinate minority of the congregation, however small it be, may 
defeat the best intentions of the congregation when it comes to a 
question of the disposal of church property. 

The defendants allege that the whole congregation consented to 
the transfer of the property to the United Church, and that they 
are, therefore, estopped from claiming it back. That has, how- 
ever, in my opinion, not been proved. The plaintiffs have 
called witnesses who state that they never agreed to the union or 
to the transfer of the church property. Now, although it appears 
in all these cases that the vdtnesses either had a share in the 
amalgamation of the local congregations, or that they signed 
documents stating that they withdrew from the union, or in which 
other expressions occur to show that they were at some time 
members of the United Church, I am still not satisfied that it has 
been shown that they took part in the union with knowledge of the 
conditions under the union, or that they consented to the transfer 
of the property. As the immovable property is registered in the 
name of a ^congregation of the Hervormde Church, the onus of 
proof, so far as this point is concerned, rests upon the defendants 
to show that they have become owners of the property in some 
manner known to the law. And since one of their witnesses 
admits that the consent of the congregation is required to establish 
that title, it further becomes necessary clearly to show that that 
consent was given, whether expressed in words or shown by acts. The 
doctrine of estoppel, or vetstek, is described by the Lord Chancellor, 
in the case of Cairncross v. Larimer (7 Jurist, Vol. I. p. 139), as the 
doctrine which lays down that, where anyone by his words or his 
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conduct intimates that he acquiesces in what has been done, 
and raises no objection to it, although it could not legally 
have been done without his consent, and where he thereby 
induces other parties to do what they would otherwise have been 
able to refrain from doing, that person cannot dispute the validity 
of the act, which he has so confirmed, to the prejudice of those 
persons who have relied on his words or on the reasonable result of 
his acts. The same principle is recognised, with a certain limita- 
tion, by Sir Henry de Yilliers in the ease of Merriman v. Williams 
(Foord's Eeports, p. 135). But, admitting this principle to be 
correct, where does it appear that the plaintiffs have, by word or 
deed, intimated that they acquiesced in the amalgamation or 
union, or that they have induced others to do what they could 
have refrained from doing ? The expressions used in some of the 
documents signed by witnesses for the plaintiffs, to wit, that the 
signatories withdrew from the United Church because they desired 
to remain hervormd, or that they resigned their membership of the 
United Church, are natural enough in the mouths of persons whose 
Kerkeraad had entered the union without authority from them. 
Those expressions do not constitute an admission that the signatories 
had ever definitely confirmed the actions of the Kerkeraad. 

It was argued at the hearing of the case, by the defendants, that 
it had not been shown that the plaintiffs were clothed with the 
capacity claimed by them, i.e., of being the Kerkeraad of the 
Hermrmde congregation of Standerton. But from the pleadings ia 
the case we must infer that the plaintiffs do constitute the Kerkeraad 
of the Hervormde congregation of Standerton, and it appears 
to me to be proved that that congregation is the one referred to by 
the deed of gift and the transfer. It was also argued with great 
ability that, since the doctrine and constitution of the two churches 
were identical, the General Assemblies had the power to establish a 
union. But, however much the two churches may resemble each 
other in doctrine and constitution, they were, nevertheless, in the 
eyes of the law, two separate bodies, and it is not shown by 
the evidence that the General Assemblies had authority to deal 
with the property of the congregation. Although I have no 
sympathy with the plaintiffs, and although I believe that by their 
conduct they have wrecked a useful movement, I am of opinion, 
for the reasons already given, that they must succeed in this 
action, and that they are entitled to the property held by the 
Hervormde congregation previous to the union. 
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The order of the Court should, therefore, he that the defendants ^^^^ 

must, within one month, put the plaintiffs in possession of the ThbNedek- 

ohuToh building at Triohardsfontein and of all the church u^g^oB^uE 

V. 

The Nbdeb- 
dtjitsch 



property belonging to the Nederdnitsch Hervormde congregation of 
Standerton which is now in the possession of the defendants. 
The defendants are also ordered to pay the costs of this suit. Heetobmde 

^ •' OE GrEEE- 

EOEMEEEDB 

CONGBEaA- 

TIONS OF 

Standeeton. 



Attorney for the plaintiffs : Bushes. 

Attorneys for the defendants : Booth and Weasels. 



Morice, J. 



THE TRUSTEES m the INSOLVENT ESTATE of DALY Coram: 
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1893 



By contemplation of sequestration must he understood expectation of insolvency, 
and not merely the probahility of a future sequestration. Therefore, a 
payment made hy a debtor at a time when he was already hopelessly 5 June, 
insolvent, hut before he contemplated the sequestration of his estate, is not 
an undue preference. 

This action was brought on the 14th November, 1892, by 
Charles du Plessis Chiappini and James Black, in their capacity as 
trustees of the insolyent estate of Daly, a general dealer, residing at 
Potchefstroom, for the purpose of having certain transactions 
entered into by Daly with the defendant, Eocher, declared null 
and void, on the ground that they were in conflict with the 
provisions of the Insolvent Law (21 of 1880) in that he had : — 

1. On or about the 14th, 19th, and 21st September, 1891, 
delivered to the defendant merchandise to the value of 750/. in 
settlement of a debt due to him for money advanced, with the 
object of preferring the defendant to his other creditors, and at a 
time when he contemplated the sequestration of his estate. 

The plaintiffs, therefore, prayed that sects. 84 and 88 of the 
Insolvent Law might be applied, and that the above transaction 
should be declared to be an undue preference, and that the 
defendant should be deprived of his right to prove the debt as a 
claim against the insolvent estate. 
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1893 2. On the 21st Septemter, 1891, at a period when his dehts, 

The TETTSTEEa reasonably calculated, exceeded his assets, reasonahly valued, the 
insolvent made a written agreement with the defendant by-which 
he made over and delivered to the defendant the whole of his 
merchandise, to the value of 7,500/., mala fide and without legal 
consideration, in consequence of which transfer an excess of 
liabilities over the assets of the estate had been created to an 
amount of about 5,750^. 

The plaintiffs, therefore, prayed that, in terms of sect. 83 of the 
Insolvent Law, this agreement should be declared to be null and 
void, and that the defendant should be ordered to restore the above- 
mentioned merchandise or its value, to wit, 7,600/., against a return 
to him of the consideration which naight be shown to have been 
received by Daly for it. 

Daly had previously carried on a successful business in the town 
of Potohefstroom, but this had begun to go back about the end of 
1890 in the great depression of trade which then existed there, 
as appears from the agreements hereinafter set forth, which he had 
entered into at that time with some of his principal creditors, such 
as Arthur & Co., of Port Elizabeth ; Leaf & Co., of Capetown ; 
and the Standard Bank. 

The evidence of the managers of Arthur & Co. and of Leaf & Co. 
was taken on commission, and at this commission tlie corre- 
spondence between Daly and these two creditors was put in. 
The correspondence is of importance, because it shows what 
Daly's actual position was, and also contains the facts upon which 
the Court had to decide, whether Daly, at the date of the contracts 
with Eocher, had contemplated the surrender of his estate or not. 
It will, therefore, be necessary briefly to state this correspondence. 

On the 24th February, 1891, Daly communicated with Arthur 
& Co., and asked that firm to extend the due date of a promissory 
note for 478/. 7s. &d. for ninety days from the 24th of February, 
on which it fell due, giving as his reason that all business was 
at a standstill on account of the then prevailing panic at Potchef- 
stroom. At the expiration of the time granted him in response to 
that request, Daly was still not in a position to pay the note, and 
Arthur & Co. met him by authorising the bank to hold the note 
over. On the 20th of July Daly asked Arthur & Co. for per- 
mission to cancel his order for certain goods, as he saw no possibility 
of being able to pay for them ; and on the 31st of the same month 
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he made a proposal to Aiihur & Co. that that firm should take 1893 
over his debts to Leaf & Co., which arose out of hills which would ThbT^stebs 
fall due during the course of the year for a total amount of 
2,016/. 16s., for which he would pay them a reasonahle commission 
plus the usual interest ; and that they should assist him with a 
further advance of 4,000/., against the security of immovable pro- 
perty. Ai-thur & Co. refused to do this, pointing out to him that 
his note for 478/. 7s. Qd. was stiU unpaid. On the 12th August 
he referred to his inability to meet the note, since it was extremely 
difficult to collect money, but gave the assurance that he would 
pay as soon as he had recovered enough of his outstanding debts ; 
and stated that, if they doubted his word, he was prepared to send 
the goods back ; and that, although solvent, he was compelled to 
pledge all his goods to the Standard Bank for a considerable 
amount, and that he only required time. In answer to this 
Arthur & Co. expressed their astonishment at what they considered 
to be a preference of the Standard Bank, and threatened to take 
action if the above-mentioned note was not paid before the 15th 
December. On the 9th of September Daly wired that Leaf & Co. 
had intimated by telegram that they would dispute any payments 
made by him to other creditors, as an undue preference, and that 
if Arthur & Co. sued they would have to do the same. To this 
telegram Arthur & Co. replied that they had instructed their local 
attorney, in case Daly became insolvent, to take steps to have the 
bond passed by him in favour of the Standard Bank set aside, 
rinally they got a judgment against Daly for 900/. on two pro- 
missory notes. The whole amount due to Arthur & Co. amounted 
to 1,106/. 

The correspondence with Leaf & Co. resembled that which had 
passed with Arthur & Co., being of a similar import. Daly re- 
peatedly asks for time, cancels orders, and proposes to Leaf & Co. 
to take over his obKgations to Arthur & Co. 

On the 9th June, 1891, Daly asked for and obtained time to 
pay a bill of exchange for 216/. 8s., of which he subsequently paid 
off 116/. 8s. A second draft for 75/. 5s. Qd. was to fall due on the 
8th August, 1891, and a third for 1,039/. 18s. M. on the 4th Sep- 
tember, 1891, besides a number of others running on until 27th 
February, 1892, making in all 2,053/. 7s. M. 

Daly wrote on the 12th August that, though he was quite 
solvent, it was impossible for him to pay the sums of 100/. and 
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1893 751 5s. 9d. He must have further time. On the 31st of the same 
The Trustees m.oiith, he informed them of the bond passed by him in favour of 
the Standard Bank, and that it was quite out of his power to do 
anything at that time. 

After repeated requests on the part of Leaf & Co., Daly sent 
them a balance-sheet of his position, in which his estate showed a 
credit balance of 12,584/. Leaf & Co. refused Daly's request to 
them to take over his obligations to Arthur & Co., but announced 
their willingness to give him further time, warning him at the same 
time that they would regard any payment made to Arthur & Co. 
as an undue preference. They advised him to apply to the Bank 
for assistance, as that institution held all his landed property under 
mortgage. If Arthur & Co. sued they would be compelled in 
self-defence to do the same. 

On the 18th September Daly wired that Arthur & Co. had com- 
menced legal proceedings against him, and suggested that Leaf 
& Co. should appoint an attorney to protect their interests. 

Thereupon Leaf & Co. telegraphed that, if Arthur & Co. carried 
out their proposed course, the only plan for him to adopt was to 
surrender his estate for the benefit of his creditors. 

On the 22nd of September Daly sent Leaf & Co. the following 
telegram : " Merchandise sold. Bank taking proceedings. I am 
offering your attorney security." 

Leaf & Co. telegraphed for further information, but received no 
answer to their telegram. On the 22nd October they received a 
letter from Daly, offering them certain mortgage bonds and 
immovable property as security, and they referred this offer to 
theii- attorney in Potohefstroom. Subsequently they obtained 
judgment against Daly for the total amount of the bills which had 
already fallen due. 

At that time Daly owed the Standard Bank about 11,000/., 
against which the bank held securities of the nominal value of 
10,760/., the security consisting of bonds on Daly's immovable 
property (8,500/.) and two ceded bonds. The latest bond in 
favour of the bank was registered on the 9th August, 1891. This 
was passed for money advanced by the bank to Daly, for which he 
had promised to pass a bond. On the 1st September, Hamilton, 
the manager of the bank, examined Daly's account, and came to 
the conclusion that Daly was not in a position to pay his other 
creditors. Daly informed him that he had merchandise to the 
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value of 10,000/. Hamilton went and inspected these goods, and J^ 

valued them at from 7,000/. to 8,000/. The hank refused his TheTbustees 

request that it should advance him money to pay off Arthur & Oo. 

and Leaf & Co., hut agreed that he should follow Leaf & Oo.'s 

advice and surrender his estate. On the 18th Septemher he 

showed Hamilton a letter from Eooher, in which the latter offered 

to buy Daly's merchandise at a discount of 2,000/. Daly said that 

out of the proceeds of such a sale there would he 6,000/. available 

for his creditors. Hamilton raised no objection to this, provided 

the bank got 4,000/. ; but, as Arthur & Co. and Leaf & Oo. had to 

get 3,000/., the sum was not sufHcient. Daly promised to ask 

llocher to increase his offer by 1,000/., but came back and informed 

him that Kocher's offer was withdrawn. 

Subsequently, on the 21st September, 1891, Daly made the 
disputed agreement with Eocher, in terms of which he handed 
over to him all his merchandise, after having, some days pre- 
viously, made over to Eocher goods to the value of 760/., in 
satisfaction of a debt for that amount. 

The agreement of the 21st September reads as follows : — 

" I, the undersigned E. L. Daly, hereby declare duly and 
lawfully to have sold to 0. Q-. 0. Eocher my whole stock of 
merchandise, with the sole exception of unsaleable, spoilt, 
or damaged goods, at a discount of 25 per cent, on English 
purchase prices, all of which I hand over and cede to him 
to-day. 

" I retain 200/. worth of goods for household use. In pay- 
ment I accept first bond on the Stock E:5change, 825/. ; 
Paulsen's promissory note for 1,000/., against which are 
mortgaged portions of the farms Modderfontein, Bromkors, 
and Zeekoefontein ; Hoffmann's bond, 1,000/., on Modder- 
fontein and Weltevreden (portions) ; bond on town erf of 
D. Viljoen, 300/. ; promissory note, Potgieter, 100/. ; Cloete's 
bond, 100/. ; B. Smit's bond for 175/. ; 0. C. Penny's bond for 
100/.; quarter erf xa. Potgieter Street, 1,500/.; half of the 
farms Middelburg or Lichtenburg, 500/. 

" Balance in good promissory notes at six, twelve, and 
eighteen months. 

"The business to be taken over to-day. Any balance due to 
Eocher to go in reduction. 

" I retain the right to declare within one month whether I 
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1893 will taie an active share in the business. If I do, then I am 

The Teustees ^^ draw half of the profits on the stock out of the profits made. 

Estate " September 21st, 1891." C. G. 0. Eocher." 

ofDalt 

V. 

RooHEE. The evidence of the trustee, C. Du Plessis Chiappini, is of 

importance as regards the value of the securities described in the 
above list, and the accm-acy of Daly's valuation of his property. 
He stated : — 

"I only received the following: 1st, HofEmann's bond on 
portion of Modderfontein and Weltevreden, 1,000Z. ; 2nd, 
Paulsen's promissory note for 1,000Z. ; 3rd, Penny's acknow- 
ledgment of debt, lOOZ. ; 4th, Cloete's bond of lOOl. ; 5th, bond 
on the Stock Exchange, 826^; 6th, order of B. Smit for delivery 
of a bond. 

" 1st. HofEmann's is a bond on two pieces of land in the 
Pree State. Judging from the best information, they are worth 
only 600/. 

" 2nd. Smit's bond is not to be found. 

" 3rd. The bond on the Stock Exchange was of doubtful 
value in September, 1891. It depended upon an action then 
pending. The property was subsequently sold for 1751., the 
bondholder getting nothing. 

" 4th. Cloete's bond is worth about lOOZ. 

"5th. Penny's promissory note is valueless. This note, as 
also that of Paulsen, was ceded by Eocher, without recurrence. 

"Looked at from a business point of view, Paulsen's promis- 
sory note was of no value, or at least of very little, in September, 
1891. Since that time his estate has become insolvent, and 
concurrent creditors will, in all probability, get nothing out of 
the estate. Viljoen's land is worth about 400/., and there is 
another, a first, bond on it for 500/. There is nothing to be 
got from Viljoen. 

" I have not succeeded in finding such a person as Potgieter. 
His promissory note for 100/. is worth nothing. 

" The quarter of an erf in Potgieter Street is worth from 
400/. to 500/. No bond was passed in favour of Eocher. It 
is bonded, together with other properties, for 12,000/. 

"In the deed of sale the farm in Middelburg is valued at 
600/., and in the schedules at 300/. 

"I wish to state, as follows, about the immovable property 
in Daly's estate : 
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" The erf, with husiness buildings ia Potchefstroom valued 1893 

in the balance sheet at 6,000/., was worth 2,O00Z. The whole theTbwstees 
lot realized 1,500/. on the 23rd March, 1893. An erf and 
building on the Market Square at Potchefstroom, valued in the 
schedules at 400Z., is worth 300Z. On sale it fetched 160/. 

"Daly was the owner of one-twelfth undivided portion of 
Elandsheuvel, valued at 4,600/. ; 2,000/. is a reasonable valua- 
tion. With difficulty we succeeded in obtaining 1,500/. for it. 
The stand in Klerksdorp is of no value. I would take 16/. for 
it. The book debts were in August, 1891, worth 300/. at the 
outside. The gross amount of the proceeds of the estate will 
be about 5,400/., while the claims total 17,000/." 
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The defendant admitted having received goods from Daly in 
September, before the agreement of the 21st of the same month, 
but denied that the transaction came within the provisions of 
sects. 84 and 88 of the Insolvent Law. 

In like manner defendant admitted having entered into the 
agreement of the 21st September, but denied that the said agree- 
ment was in conflict with sect. 83 of the Insolvent Law. 

Defendant stated that, at the beginning of September, Daly 
owed him a sum of 483/. 18s. 6d for money advanced to him, for 
which he was to receive goods, in terms of a verbal agreement. 

Daly, in terms of this agreement, delivered to John Eocher, 
the defendant's brother, on the defendant's account, goods to the 
value of 450/. This took place on 11th September. John Eocher 
was to take these goods to the Zwart Euggens and sell them there, 
on a commission of 15 per cent. The proceeds should go in reduc- 
tion of Daly's indebtedness to Eocher, but the goods remained the 
property of Daly. 

On the conclusion of this transaction the defendant advanced a 
further sum of 200/. to Daly, taking as security invoices on certain 
goods expected from England to the value of 400/., upon which, 
on their arrival, the defendant paid the carriage and customs dues. 
The goods were to be sold by Daly's agent, and he, after, paying 
Eocher the balance due to him, was to hand the remaining goods 
and the balance of the money to Daly. 

The defendant made this agreement in good faith to help Daly 
out of his difficulties, and he gave legal consideration. He assisted 
Daly from the 11th September. Before that time he was un- 
acquainted with Daly's financial position. When Arthur & Co. 
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1893 pressed so urgently for payment and threatened to sue, Daly 
The Tetjstees applied to him for assistance to enable him to pay Arthur & Co. 
The defendant could not assist him with cash. Daly required 
6,000^., and offered him his stock of merchandise if he would 
assist him. He had no availahle cash, but gave him the securities 
to borrow money on, as they were more negotiable than goods. 
He thought to assist Daly in that way, believing that the required 
amount would be obtained on the securities. According to the 
agreement of the 21st September, the goods were to be valued at 
25 per cent, below English cost prices, the amount being ascer- 
tained thus, subject to a further deduction of 25 per cent. The 
defendant retained the right to deduct the value of destroyed or 
damaged goods. When Daly failed to raise the money on the 
securities, the defendant was ready to hand back the goods, and 
he made the following offer to the trustees of Daly's estate : re- 
delivery of the goods and payment of 746^. 9s. 6d., the value of 
goods already sold, against return of the securities handed to Daly 
and a credit for 136J., being the value of goods kept out by Daly 
for household use. The trustees refused this offer on the ground 
that they would not thereby obtain a restitutio in integrum. 

On behalf of the defendant evidence was brought to show that 
in 1891 there was an excessive supply of merchandise in Potchef- 
stroom, a great portion of which was actually unsaleable, and that 
forced sales of goods took place shortly before September at which 
very poor prices were obtained. In one case only a fifth of the 
ordinary price was obtained. 

The arguments were postponed to a later date. 



Postea. 17th December. 

Leonard, J. W. (with him Jeppe), referred to the correspondence 
with Arthur & Co. and Leaf & Co. From extracts from this it 
appeared that Daly was hopelessly insolvent before the agreement 
with Eocher. In a letter dated 31st of August, and addressed to 
Arthur & Co., he announced that as an honourable man he could 
not accept certain goods he had ordered. In August he was pre- 
pared to assign his estate. He was warned on the 15th September 
by Arthur & Co. to make no alienation in the nature of a prefer- 
ence. William C. L. Daly, a son of insolvent, states that he knew 
his father would have to surrender if he was sued at that date by 
his creditors. At the time of the delivery to Eocher of goods 
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worth 750/. half of Eocher's claim had already lapsed, a fact from 1893 
which one can deduce the intention to prefer Eooher above his ThetCstees 
other creditors. Accordiag to sect. 83 of the Insolvent Law, a 
person is insolvent when his debts reasonably calculated exceed 
his assets reasonably valued. The amount for which Daly's assets 
were realized show what actually was their value in September. 
The value of landed property had not decreased between that date 
and the date of the sale. It was therefore absurd to value it in 
September at 7,000/. while it only fetched 2,000/. in March of the 
following year. 

The transactions with Eooher were not in good faith, for Eocher 
was intimately acquainted with Daly's affairs. He held himself 
out to be Daly's adviser. It was through his interference that the 
provisional sequestration of Daly's estate was set aside. It can be 
seen from the section in the agreement of the 21st September, by 
which Daly reserves to himself the right again to join the busi- 
ness, that Eocher's sole object was to keep the merchandise out of 
the hands of the creditors. 

Had he acted in good faith, Eocher would, immediately after 
the bank had protested, have withdrawn from this agreement. 
Taking all the circumstances into consideration, the inevitable 
conclusion must be come to that Daly was hopelessly insolvent in 
September, and that his dealings with Eooher were not in good 
faith. 



JVessek (with him Curlems) : The plaintiffs are not consistent. 
They persist in their allegations that in consequence of bad times 
the value of landed property at Potchefstroom had fallen consider- 
ably before September, but will not allow that this was also true 
of merchandise. They base their case on sect. 84 of the Insolvent 
Law, and they must confine themselves to that. They have not 
succeeded in proving that Daly had in his mind the contemplation 
of the sequestration of his estate. The letters to his creditors 
show that he did not despaii- of overcoming his difficulties. He 
only required more time and was willing to pay interest on his 
debts. He was absolutely convinced that his assets exceeded his 
liabilities, although he was not able to meet the bills as they 
fell due. 

Where, then, was the contemplation of insolvency P The mere 
fact that Daly was in trouble shortly before the sequestration of 



S.A.R. 



H 



98 



REPORTS OF THE HIGH COURT 



1893 his estate is in itself no proof tliat life contemplated sequestration. 
The t^stees {Stratford's Trustees v. Rosenthal 8^ Co., Bucli. (1874) , p. 65 ; Focock's 
Trustees v. Harris' Executors, Bucli. (1869), p. 153; Smith v. Car- 
penter (decided on appeal to the Privy Council), Buoh. (1869), 
p. 206; Thurburny. Stewart, P. 0. (N. S.), p. 333; Bitmerx. Von 
Laers 8f Co.) 

It was stated in Goosen v. Goosen's Trustees (1 Buoh. A. C, 
p. 4i4), that contemplation of sequestration is a mental condition 
which must be inferred from the circumstances. 
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Postea. 6th Fehruary. The argument was continued. 

Wessels (with him Curleicis) : The facts on which the Court 
refused to confirm the provisional sequestration of Daly's estate 
were the same as those testified to on the hearing of the case. The 
whole corf espondence with the creditors contradicts the allegation 
that Daly contemplated the sequestration of his estate. He re- 
peatedly says in his letters that he is desirous of paying his 
creditors in full. His letters asking for assistance were written in 
good faith. The fact that his creditors were pressing for payment 
does not justify the inference that he contemplated insolvency. 
Even although it were proved — as it was not — that Daly's liahilities 
exceeded his assets, that fact would not establish the plea of 
contemplation of insolvency. The words " contemplation of insol- 
vency " mean " expectation of insolvency." To establish a plea 
of that sort, it must be proved that the payment or alienation to 
which objection is made, was made with a view to approaching 
sequestration. [Stratford's Trustees v. Rosenthal 8f Co., Buoh. 
(1874), p. 65 ; Pocock's Trustees v. Harris' Executors, Buoh. 
(1869), p. 153.) 

If it were taken into consideration that the market value of 
Daly's merchandise must, on account of the depression in business, 
have depreciated in value just as that of his landed property did, 
then the securities, which are valued in the schedides at 3,225^., 
were ample. 

The plaintiffs refused Eocher's offer to return the goods and 
account for those already sold, because the creditors could no longer 
have been restored in statum quo. But there is no force in that 
objection, because the creditors would not have continued the 
business, but would have sold the goods by auction and divided 
the proceeds. ' 
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Leonard replied, and cited De Wet's Trustees v. Krijnauw 1^93 
(Buoh. (1879), p. 177). The Court reserved judgment. TheT^stees 

IN THE 

■n . erii T Insolvent 

Fostea. oth June. Estate 

De KoRTE, J. : This is an action instituted by the trustees to "^^ait 
have a certain agreement, entered into by Daly and Eocher, set Eoohee. 
aside as being in contravention of the Insolvent Law. De KOTte J. 

The plaintiffs allege that in or about the month of September, 

1891, Daly owed Eocher the sum of 760/., and that he made over 
to Eocher merchandise to the value of that amount ; they allege, 
further, that when Daly did this he contemplated the sequestration 
of his estate, and that he transferred these goods with the object 
of preferring Eocher before his other creditors, and that Eocher 
took these goods to get an undue preference. 

The plaintiffs allege that they are therefore entitled, under 
sect. 84 of the Insolvent Law, to the repayment of the amount 
mentioned, and that the defendant, in terms of sect. 88 of the said 
Law, is not entitled to claim the said sum as a debt. 

Furthermore, they allege that Daly concluded an agreement 
with the defendant on the 21st September, 1891, which reads as 
follows : — 

\His Lordship here cited the terms of the agreement as already/ set 
out on pp. 93 — 94. J 

Finally, that Daly, in terms of this agreement, handed to 
Eocher a stock of goods valued at 7,500/. ; that this transfer was 
not made in good faith, and that at the date of the agreement and ■ 
of the transfer Daly's liabilities, fairly calculated, exceeded his 
assets, fairly valued; or that the inevitable consequence of his 
action was that there arose an excess of liabilities to the amount of 
5,750/. Wherefore the plaintiffs pray, by virtue of sect. 83 of the 
Insolvent Law, that the defendant may be ordered to hand back 
the goods, upon the return to the defendant of the consideration 
given by him, or that the defendant may be ordered to pay the 
sum of 5,750/. 

The defendant, ia his plea, admits that Daly owed him the sum 
mentioned in the summons, but alleges that the goods were 
delivered to him in pledge, as security for the amount owed, and 
that they were transferred bond fide and in the ordinary course of 
business. He denies the allegation that Daly had in contempla- 
tion the sequestration of his estate as insolvent. 

h3 
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1893 As a special plea, the defendant alleges that the goods were 

The Trustees given to him in terms of a verhal agreement made hj him and 
Daly in June, 1891, to the effect that Daly should give him the 
goods referred to, as and for security, whenever required to do so, 
and that, in consequence of that agreement, the goods were 
delivered to him at the end of August or the beginning of 
September, 1891. furthermore, the defendant says that the con- 
tract annexed to the summons was only made with the object of 
enabling Daly to continue to carry on his business, and that the 
defendant gave proper consideration for it. He says, too, that he 
acted as owner of the goods, and that he has sold a portion of 
them, to the value of 746/. 9s. 6d., and remains in possession of the 
rest. 

The defendant further alleges that he was wilUng, and 
actually offered, as he again offers, to hand back the remaining 
goods, and pay the sum of 746/. 9s. 6d. against the return to him 
of the secmities ceded by him to Daly in terms of the agreement, 
and the repayment to him of the sum of 136/., which was the value 
of certain supplies kept back by Daly in terms of the agreement. 

The reply of the plaintiffs is a general denial of the allegations 
made by the defendant. 

The first question, therefore, for the Court to decide is whether 
Daly contemplated the sequestration of his estate at the time, in 
September, when he handed to the defendant goods to the value of 
750/. It is unnecessary again to discuss all the decisions which, 
according to our law, deal with the contemplation of sequestration, 
as the Court has already, in an earlier case, intimated that it will 
follow the decision of the Privy Council in the case of Thurlurn 
V. Steivart (7 P. C. N. S. p. 333), so that by contemplation will be 
understood expectation of insolvency, and not merely the probability 
of a future sequestration. Taking this to be the true interpretation 
of sect. 84 of the Insolvent Law, it appears to me, from the 
evidence and the correspondence, that Daly, at the time he paid off 
his debt to Eocher, did not contemplate the sequestration of his 
estate. It is true that months before this he carried on a corre- 
spondence with his creditors, and asked them to give him time, and 
to make compromises, but that was only owing to the bad times... 
Daly wrote to Arthur & Co. on the 31st August, 1891, that he 
merely wanted time, since he was still solvent. The proposal, too, 
made subsequently in September by Eocher shows that Daly 
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always cherished the hope of getting out of his difficulties. The 1893 

decision in the case of Hugo's Trustees v. Lindenberg (2 Juta, THET^siEsa 

p. 184) appears to me to he applicable in all respects to this case. , ™ ™^ 
Ti. J -J 1 • ii i n I , 1 Insolvent 

it was deoiaea m that case that a payment made hy a dehtor at a Estate 

time when he was already hopelessly insolvent, but when he did °^ ^^'^ 

not yet contemplate the sequestration of his estate, and made with Eooheb. 

the object of bettering his position, was not an undue preference, De Korte, J 

as intended by sect. 84. It is certainly desirable that this section 

should be altered, and the provision of sect. 8 of Law No. 38 of 

1884 of the Cape of Grood Hope taken over in this country, to 

the efPect that contemplation of sequestration shall be presumed 

where the payment has been made within six months previous to 

the sequestration of the estate of the debtor, and at a date when 

liabilities exceeded the assets. 

The second point to be decided is, whether the agreement of the 

21st September, 1891, is valid, and whether it is not in conflict 

with the provisions of sect. 83 of the Insolvent Law. That section 

reads : — 

Every alienation, &c. made by the insolvent at any time at 
which his liabilities fairly calculated can. be shown to have 
exceeded his assets fairly valued, shall be null and void, unless it 
shall have been made hondjide and for proper consideration. 
And whenever the immediate and inevitable result of such 
alienation, &c. as above mentioned shall be to create such an 
excess of liabilities over assets, then such alienation shall be 
null and void to the extent to which such excess shall be 
caused. 

The evidence and correspondence which has taken place in this 
ease show most clearly that Daly's debts far exceeded the value of 
his assets after August, 1891. He wrote to Arthur & Co. and to 
Leaf & Oo. to that effect, although, as I have already remarked, 
he always cherished the hope of being able to pay his debts when 
times improved. The contract between Daly and Eocher details 
the consideration given by Eocher to Daly for the delivery of 
Daly's stock to Eocher. The further question then arises whether 
the stock was delivered in good faith and for legal consideration. 
In order to decide what is legal consideration in terms of the 
Insolvent Law, we must, in my opinion, take into consideration 
the value of the property of which the other creditors are deprived. 
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and also the value and realisaMlity of whatever is given in 
The Tbtjstees exchange therefor, as this equivalent may sometimes be of such a 
nature that other creditors are prejudiced. Applying this prin- 
ciple of mine here, I can come to no other conclusion than that 
the consideration given is not so lawful as the law requires it 
should he. Excepting the promissory note, it seems to me that 
the rights ceded to Daly by the defendant are of very little value. 
The only question, then, which arises is : To what are the plaintiffs 
entitled ? Since the value of the goods amounted, according to the 
inventory, to about 6,300/., and the securities are at the most worth 
2,000/., I am of opinion that there should be judgment for the 
plaintiffs for 4,300/., together with the costs of the action. As 
regards the defendant's offer, I am of opinion that it was not 
sufficient and that the plaintiffs were not bound to accept it. 



JoRissEN, J. (dissenting) ; In this action the trustees of the 
insolvent, Eamsay Daly, come to the Court and ask : First, that a 
delivery of goods to the value of 760/., which was made between 
the 14th and the 21st September, 1891, in payment of a debt due 
to the defendant, shall be declared to be an undue preference, on 
the ground that Mr. Daly must be considered at that time to have 
contemplated the sequestration of his estate ; and further, that the 
provisions of sect. 88 of the Insolvent Law shall be applied to the 
defendant; and that the defendant shall be declared not to be 
entitled to claim and prove his debt of 750/. 

Secondly, that an agreement made between the present insolvent 
Daly and the defendant by which the former made over and 
delivered to the latter his whole stock of merchandise shall be 
declared null and void (sect. 83 of the Insolvent Law), and that 
defendant shall be ordered to hand back the whole of the goods so 
taken over or to pay a sum of 5,750/. 

In my judgment I shall confine myself to the main issues, and 
first decide the issue whether there was any contemplation of 
sequestration, and next the point as to whether the goods were 
handed over in good faith at a period when the liabilities exceeded 
the assets, a reasonable valuation of both being made. 

In the early months of the year 1891, E. L. Daly, a merchant, 
had to contend with misfortune, and had continuous correspondence 
during the months from February to September with two mer- 
diant firms — one, viz., Arthur & Co., in Port Elizabeth, and the 
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other, Leaf & Co., in Oape Town. His chief creditor was the 
Standard Bank at Potchefstroom, which claimed for over 9,000/. 
and held bonds as security. 

On the institution of this action, the Court granted leave for the 
evidence of the creditors to be taken in Port Elizabeth and Cape 
Town. 

It is necessary, in order to arrive at a decision in this case, to 
examine the evidence carefully. 

In February, 1891, Daly owed Arthur & Co. 478/. 7s. 6^., and 
asked for an extension of time for ninety days. At the expiration 
of three months he again asks for time, and assures them that on 
account of the unfortunate panic at Potchefstroom no sales can be 
made or money collected. Having obtained time, Daly, in July, 
1891, writes that it would be acceptable to him if Arthur & Co. 
wni allow him to cancel his orders for goods, or make other ai-range- 
ments, as he saw no chance of his being able to pay for them. At 
the end of the same month he proposes to Arthur & Co. that they 
should take over his liabilities to Leaf & Co., of Cape Town, and 
should advance him further moneys to the extent of 4,000/. (on 
his giving them a mortgage bond over Elaiidsfontein and other 
landed properties), although most of his goods were already under 
pledge to the Standard Bank. The firm replies in the negative, 
and asks decisively, " When will you pay ? " Daly writes again, 
on the last day of August, "I am not in a position to pay 
anything," and then, for the first time, informs them that his 
goods are pledged to the Standard Bank for between 9,000/. and 
10,000/., whereupon, on the 4th September, Arthur & Co. write to 
him that he has not dealt fairly with them ; that he has, in their 
opinion, unduly preferred the Standard Bank, a state of affairs 
which they are not prepared to accept ; that they insist on pay- 
ment, failing which being made by the 15th September next ensuing 
they wiU at once take legal proceedings. On that day the amount 
of their claim was about 1,106/. Daly had given acceptances for 
the payment of 1,000/. out of this, and up to the 14th September 
not a penny was paid. Daly answered the letter of the 4th Sep- 
tember on the 9th of that month. The following words in his 
letter deserve attention : " You want to take away my good name 
by having me summoned," which clearly indicate that if he were 
sued he could not pay ; and in view of his actions twelve days 
later, what follows is of importance : " Have I bonded your goods ? 
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Have I parted with them in the shape of bad debts ? " &o. " My 
TheTeustees answer is, no. Tour goods I still have. Do I not pay you 
interest for the overdue amount ? " 

These words can only be taken as meaning that Daly wishes to 
calm the apprehensions of this creditor by the assurance {inter alia) 
that the merchandise sold by him was not alienated, and by that 
means to induce him to grant time. 

He still urges this two days subsequently in a telegram which 
reads : " Bank intimated to me the moment you summon me they 
will foreclose bonds ; it is better to come to terms and give me 
time." On the loth September Daly telegraphs that his other 
creditors (Leaf & Co.) will agree to joint action with Arthur & Co. 
and the remaining creditors ; that these will regard every payment 
subsequently made as an undue preference ; and that he (Daly) 
desires to have a meeting of his creditors. Arthur & Co. reply on 
the same day that they have given their attorney proper instruc- 
tions ; that they consent to nothing ; and that if Daly becomes 
insolvent they will take steps in regard to the undue preference. 

The evidence given in Cape Town on behalf of Leaf & Co. is of 
precisely the same nature, and it is unnecessary to go into the negotia- 
tions in detail — inability to pay, request for time, and, notwithstand- 
ing that being granted, no payment ; applications to cancel orders 
already given for goods, all ending in the advice given by Leaf & Co., 
on the 14th September, which reads : " After due consideration, it 
seems to us that the only course open to you is to obtain the consent 
of all yom' creditors to an extension of time for the liquidation of 
your liabilities. In this we are willing to co-operate with the 
other creditors, but we cannot stand aside," which is confirmed by 
a telegram of the 16th September, as follows : — " If they (Arthur 
& Go.) sue we must protect ourselves." In addition to this we 
have the statements of the representative of the Standard Bank, and 
of the insolvent's son. 

It appears from the statement made by the former (Hamilton), 
that in August, 1891, Daly owed the bank about 11,000/., exclu- 
sively for merchandise bought by him and paid for with the bank's 
money. " We looked upon his merchandise as security, and Daly 
repeatedly gave us this assm-ance." On the 18th September, after 
he had received notice through Attorney Tleischak that he was 
going to sue him on behalf of Arthur & Co., Daly again asked the 
bank for an advance. A telegram was sent to the general manager 
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in Cape Town, who refused the request. Hamilton then advised 

Daly in writing to surrender his estate. That was on the 18th The Tettsiees 

or 19th of September. Young Daly, who managed his father's 

affairs, states : " I knew that if Arthur & Co., or Leaf & Co., or 

the Standard Bank sued that everything would have to be sold ; 

in other words, my father would become insolvent." I draw the 

conclusion that at the beginning of September Daly knew that he Jorissen, J. 

would not be able to pay if legal proceedings were taken against 

him : in other words, that he would be forced to surrender his 

estate. His repeated declarations to Arthur & Co. and Leaf & Co. 

that he was solvent can only be taken to mean that he was anxious 

to pay twenty shillings in the pound, and that he felt himself in a 

position to do so. But in what way ? First, if he was allowed 

time in which to do so ; and secondly, if his goods were worth the 

value which he placed upon them. 

It might perhaps be argued — and indeed the learned counsel did 
argue in that spirit — that Daly did not intend to surrender his 
estate ; but unfortunately his creditors took a different view on the 
point, and wanted to compel him. By reason of this, he must, in 
the commencement of September, have contemplated insolvency, 
and the delivery of goods to Eocher on the 14th and 18th Septem- 
ber, made against nioney which was not yet paid by Eocher, but 
which he laid claim to, or of which the date of payment had not 
yet arrived, must be considered as an undue preference. 

I shall decide whether the penalty prescribed in sect. 88 of the 
Lisolvent Law must be applied, when I am dealing with the 
second point. 

The second prayer in the summons is that an agi-eement made 
by E. L. Daly (the insolvent) with 0. Gr. C. Eocher, on the 21st 
September, 1891, may be declared null and void. By this agree- 
ment Daly sold all his merchandise to Eocher, and delivered them 
to him. The conditions of this sale were a discount of 25 per cent, 
on the English purchase prices, to which a further discount of 25 
per cent, must be added for costs of shipping, landing, and land 
transport. In satisfaction of the purchase price, Eocher tendered 
some securities, bonds, &e., valued by him at 5,600/., as will appear 
from the agreement. In the defendant's plea to the summons, it 
is alleged that this agreement was made wholly and solely to 
enable Daly to carry on his business more profitably, or to arrange 
his affairs in a better way. 
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1893 ; But 0. Gr. 0. Eooher's own admission in court of the fact, " that, 
TheTrotteeb in consequence of this sale, Daly ceased to be a merchant," is in 
glaring contradiction to this plea. The seller actually did on the 
21st September something which he had, with a certain indigna- 
tion, scorned the imputation of on the 9th September, when he 
wrote and asked, " Have I parted with your goods ? " Further- 
more, he had quieted Leaf & Co.'s apprehensions, and induced 
them to grant time by the assurance that he still had his merchant's 
stock. This he had also done to the Standard Bank. When the 
bank heard of the proposed sale, Hamilton said that if Rocher 
paid 7,000/. in cash, of which 4,000/. should go to the bank, and 
3,000/. to Arthur & Co. and Leaf & Co., then he would be satisfied; 
but as soon as he heard of the present agreement he protested 
against it in the strongest terms. The agreement did not put 
Daly in a position to pay off one sixpence of his liabilities, 
because he received no cash, since everything came to him in the 
shape of bonds, which were as difficult to realise as Daly's landed 
property. As a matter of fact, this sale became the direct cause of 
Daly's insolvency. Sect. 83 of the Insolvent Law declares, " that 
every alienation of goods made by an insolvent at a time when it 
can be proved that his liabilities, fairly calculated, exceeded his 
assets, fairly valued, shall be null and void, unless it shall have been 
made bona fide and for just consideration." 

It must be remarked, in initio, that Rocher bought for 50 per 
cent, below the value. In the second place, at that period Daly's 
liabilities exceeded his assets. It is quite true that several balance- 
sheets are in existence, in which Daly shows the state of his affairs, 
and in one of these he goes so far as to show a credit balance of 
12,000/. But I do not hesitate to declare, with Mr. Hamilton, 
that these statements are incorrect. Leaving out his merchandise, 
Daly's assets consisted, in August and September, 1891, only of 
immovables and an amount of book debts. Although several 
so-called experts have valued the assets of the estate and made 
them produce a credit balance, their results are not worthy of 
acceptation, because Daly took as his basis the purchase price of 
the goods, and did not take the market value into account. As 
regards landed property, there was no difference between the 
values in 1891 and those in 1892. 

Mr. Daly, in 1891, told his creditors that no sales could be made 
on account of the panic. The acting sheriff is positive that prices 
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■were no lower in 1892 than in 1891. The fair valuation of the 1893 
immovable property belonging to Daly therefore is, not the pur- ThbTeustees 
chase price, but the market price. 

I agree with what the learned counsel for plaintiff said, that one 
is in a " fool's paradise " when one values landed property, as, 
for instance, Mr. Bosch did, and estimates a shop, barber's shop, 
Elandsheuvel, and a house on the market-square at Potchefstroom, 
to be worth 7,230/., when all of these properties, with great trouble, 
realised 3,160/. six months afterwards, without circumstances having 
in any way changed, and without any single event having mean- 
while occurred to bring about any noticeable fall in the price of 
immovable property. The best proof of the fact that nothing but 
an excessive valuation could have made it appear that Daly's assets 
exceeded his liabilities is the fact that Daly found it impossible to 
borrow any further money to pay off Arthur & Co. and Leaf & Co., 
the two pressing creditors ; and, further, that, without his position 
having been in any way changed, he was himself forced voluntarily to 
surrender his estate in November, 1891. By the sale to Eocher 
the deficiency in the estate which, perhaps, amounted in September, 
1891, to 5,000/., has been increased, according to the calculation of 
the trustee, to 10,000/. at the outside. 

Is it conceivable that such an alienation took place in good 
faith ? There might be some doubt on the point as regards the 
insolvent himself. He was in a melancholy condition of mind 
caused by domestic circumstances ; but it is difficult to believe it of 
the defendant, who had complete control of Daly's affairs, for the 
most part carried on the correspondence with Arthur & Co., drafted 
the telegrams in which inter alia he proposed to Leaf & Co. that 
he should be appointed as attorney, and who, subsequently, 
frankly admitted to the bank that he had made a bargain and that 
he intended to stick to it. This whole transaction between Daly 
and Eocher can only be regarded as an attempt to keep Daly's 
creditors out of their rights and to benefit themselves. That this 
is the true construction is shown by the absence of just con- 
sideration. In the deed of sale and purchase the securities to be 
delivered to Daly are valued at 5,600/. The evidence shows that in 
September, 1891, only about 800/. or 900/. could be raised on 
those securities and no more ; that a bond, purporting to be for 
1,000/., was not worth a penny ; that other bonds could not be 
delivered by Eocher because they would have to be passed upon 
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1893 portions of farms whieli were not yet divided, or because they were 
TheT^stees already tonded. The fair valuation of these securities is fixed hy 
the trustee at 2,000^., and that is not disproved. 

I therefore do not hesitate in saying that the alienation of 
the merchandise, dated 21st Septemher, 1891, must he declared to 
be null and void, because it was made at a time when the liabilities 
of the estate exceeded the assets, fairly valued, and because, in 
addition, there was no just consideration given for it, and, 
finally, because it was not made in good faith. 

Both the defendant and the insolvent were intimately acquainted 
with the position of the estate. They were warned by creditors in 
three quarters to give no preference, that is, to do no act which 
would benefit dhe of the creditors more than the others, and, this 
notwithstanding, they both enter into an agreement which puts 
into Eocher's power goods to the value of about 7,000/. in return 
for a sum of, at most, 2,000/. in securities which are difficult to 
realise. 

The delivery of merchandise, which was made two or three 
days previously, must be regarded in the same light as these trans- 
actions, and sect. 88 must be declared to apply. 

In my opinion the plaintiffs have succeeded on both issues. 
There must be judgment as prayed, viz. : firstly, Eocher, the 
defendant, is ordered to repay to the trustees of Daly's estate the 
sum of 750/., the value of the merchandise taken over by him 
between the 14th and 18th September, while he wiU not be 
allowed to claim that amount as a debt or to prove it ; secondly, 
the defendant is ordered to pay a sum of 5,750/. in cash, because a 
restitutio in integrum, that is the re-delivery of the stock of 
merchandise, has been rendered impossible by him, and the trustees 
are directed, on their part, to hand back the securities or their 
value, 2,000/. 



MoEicE, J., concurred in the judgment of De Eorte, J., since he 
also was of opinion that Daly did not contemplate any insolvency 
when he concluded the transactions with Rocher. 
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1893 
A plaintiff in convention not entitled to set up a further and new claim in his — — ' 

plea in reconvention. Jime. 

The defendant company, acting as the agent of the plaintiff, had 
on his behalf received certain snms of money and paid out certain 
amounts. The company was subsequently sued by the plaintiff 
for an account and settlement in regard to moneys stiU due. The 
defendant company, by its plea, denied owing any further sum of 
money to the plaintiff, and filed a claim in reconvention for the 
sum of 1,333/. The plaintiff, in his plea in reconventioD, denied 
owing the defendant in convention that or any other sum of 
money, and went on to state that, in case it should be found that 
he owed the plaintiff in reconvention the sum of 1,333^. Os. lie?., 
or any other sum — which, however, he denies — then the plaintiff in 
reconvention owes him a larger sum than 1,333/. arising out of 
and being the amount of damages suffered by the defendant in 
reconvention by reason of the gross negligence and dereliction of 
duty of the plaintiff in reconvention, as agent of the plaintiff in 
convention. 

To this an exception was taken on the ground that it is not 
permissible to a plaintiff to bring in a fresh claim in answer 
to a claim in reconvention. 

Esselen (with him Wessels), for the defendant company, stated 
that the plaintiff should have made his claim in convention, and 
that it was not open to him to bring in a second claim in his plea 
in reconvention. (Cf. Heyns v. Spolander, Buch. 1875, 44.) 

Cheie (with him Jacobsz), for the plaintiff, argued that no 
further or new claim had been set up by the plaintiff, but that 
merely certain facts had been alleged to show that the plaintiff 
had a defence against the claim in reconvention. The claim 
really made had been set out in the summons, and a special defence 
had been raised in regard to the claim in reconvention to preserve 
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plaintiS's right to recover in another action. The cases of Hofmeyr 
V. Kruger and Venter (2 Gr. 8) ; Surcombe and Rylands v. Bryant 
Bros. (2 Sheil, 37) ; MicJiauY. Andrews (2 Sheil, 257), were referred 
to in argument. 

Esselen, in reply, contended that if the Coui't allowed a plea to 
the claim in reconvention, it would pro tanto be a new claim, which 
should have been included in the original summons. 

The Court decided in accordance with Mr. Esselen's conteritiony 
upheld the exception with costs, and ordered the special plea filed 
by the plaintiff to be struck out. 

Attorney for the plaintiff : JBerrange. 

Attorneys for the defendant company : Booth and Wessels. 
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THE STATE v. MAEEOKO. 

A Kaffir marriage, where the husband has only one wife, contracted according to 
the customs of the tribe to which the parties belong, is not contra bones 
mores, and will be recognised by the Court, in terms of sect. 2, Law No. 4 of 
1885. Therefore a man so married to only one wife is not qualified to give 
evidence against her. (See now, however, Law No. 1 of 1895.) 

In this matter the Court was called upon for its decision on a point 
of law reserved by De Korte, J., in a criminal case heard in the 
Circuit Court of Pietersburg. 

Marroko (the accused), a Kaffir woman, and others were in- 
dicted in that Court of the crime of murder. At the trial, one 
Matya was, inter altos, called by the State as a witness, and 
he stated in his evidence that Marroko was his wife, adding: 
" She is my only wife. I have no other wife. I have had her 
since she was a child." Upon this an objection was raised on 
behalf of the accused, to the effect that Matya could not give 
evidence as, according to Kaffir custom, he was the husband of the 
accused. Counsel for the State then refeiTed to the decisions in 
the cases of The State v. Fleishman and Katrijn, 1 Kotz^'s Eeports, 
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172,a3xdi The State Y.Sepina,'Kotz6'B'Re^OTi:s, 172. The Judge in the 1893 
Coui't of First Instance decided that the evidence of Matya might The State 
•well he admitted, on the ground that the marriage or cohahita- „ "• 
tion of a KafSr and a Kaffir woman was not a marriage in terms -^^^^ 
of sect. 121 of the Law of 1866 on Criminal Procedure. The 
evidence of Matya was thereupon taken, and the accused, after 
having been found guilty of culpable homicide, was sentenced to 
seven years' imprisonment ; the question, however, being reserved 
as to whether a Kaffir witness, who has not been married to the 
accused, a Kaffir woman, according to the laws in force with regard 
to Whites, but who is regarded as her husband according to Kaffir 
law or custom, can give evidence in a case against her ? 

Muller, for the accused : By sect. 121 of the Law of 1866 on 
Criminal Procedure a man is forbidden to give evidence against 
his wife, and vice veisd. Sect. 2 of Law No. 4 of 1885 reqognises 
the laws and customs prevailing amongst the natives, so long as 
they are not contra bonos mores. Then, further, by the terms of 
sect. 11 of the same Law, coloured persons are made subject to 
the ordinary rules of criminal procedure, unless the contrary be 
clearly laid down. In the case before the Court the witness and 
accused were married according to Kaffir law. Furthermore, the 
accused was the only wife of the witness. That being the case the 
onus lay on the State to show that the. marriage was contra bonos 
mores. That, however, could not be maintained. A marriage entered 
into between Kaffirs according to native custom gave the married 
couple a certain status, which amongst them was distinguished from 
concubinage. {The Queen v. Sepina, Kotze's Reports, 172.) The law 
did not presume that anything was contra bonos mores. The pro- 
vision in the law which enacted that a man could not give evidence 
against his wife, was a privilege accorded to the accused, by reason 
of the intimate relationship existing between husband and wife, 
and that privilege should not be withheld from an accused where 
it appeared that the relationship actually existed. {August v. Mens, 
1 Menzies, 203 ; Queen v. Lodeunjk, 1 App. Cases, 366, on 
Mahomedan Marriages.) The case of Nanto v. Malgas (5 Juta, 
p. 108), did not bear on this case, since the second section of Law 
No. 4 of 1885 introduced a provision into our law which did not 
exist in the Cape Colony. Fm'thermore, we had in this country 
no law which regulated the marriage of natives. If, therefore,- 
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1893 marriages contracted between natives according to their customs 
The State were regarded as being invalid, then the illogical conclusion would 
be arrived at, that the legislature desired to countenance illegal 
marriages. 

Hiscoch, for the State, contended that a marriage contracted 
according to the customs of a race which permitted polygamy to 
exist, should not be recognised by a civilized State. [Bronn v. 
Bronn's Executors, per Watermeyer, J., Searle, vol. 3, p. 313.) 
The onus of showing that a legal marriage actually existed between 
the witness and the accused lay on the defence. A Kaffir marriage 
did not involve any agreement between the husband and the wife, 
but consisted of the sale of the vsdfe by her father to her husband. 
{Fleishman v. Katrijn, Kotze's Reports, p. 172.) Reference was also 
made to the case of Nanto v. Malgas (5 Juta, p. 108). 

KoTZE, 0. J., in his judgment, said: The Court is of opinion 
that the objection is valid. Sect. 2 of Law 4 of 1885 is applicable 
to this case. The recognition of a Kaffir marriage, where it 
appears that the Kaffir has the accused as his only wife, is not 
contra bonos mores, or in conflict with civilized practice, which is 
something that the Court may not assume. The Judge of first 
instance should therefore not have admitted the evidence, and the 
conviction must be quashed. 
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Sequestration refused of an estate already sequestrated and still under 
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This was an application for the compulsory final sequestration of 
the respondent's estate, on the ground of a return of nulla bona to 
a writ taken out against the respondent for the sum of 200/. on a 
judgment. It appeared, however,' that his estate had already, on 
13th May, 1890, been placed under compulsory sequestration at 
the instance of one King, and that he had not yet been 
rehabilitated. 
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Jacobss, for the applicant. 1893 

Cloete, for F. F. Zeiler, one of the creditors, opposed the appli- Maokinnon 
cation, and quoted the case of Alford and Wills v. Townsend Pbito^d. 
(4Juta, 153). 

The Oonrt, following the decision in the case referred to by 
Cloete, refused to grant the application by reason of the respon- 
dent's estate being already under sequestration, and ordered the 
applicant to pay the costs. 

Attorney for the appKcant : Be Korte. 
Attorney for the respondent : Mawby. 



M. A. BRITS V. P. P. EOOS and C. F. COETZEE. coram: 

A messenger of- the Court is not responsihle for damage caused hy the attach- KOTZE, C.J. 
ment in execution of the property of u, third party, where he bona fide •'^''^ ' 

believed that the property belonged to the debtor, and where he also acted in a 
reasonable manner in making the attachment. l^^^ 

The plaintiff in this case, Maria AUette Brits, was married by ^^ ^^""^• 
ante-nuptial conti-act to Johannes Nicolaas Brits. They had 
previously resided in the Orange Free State, but came into this 
country in May, 1891, and had since been occupied in the carriage 
of oranges or tangerines from the Magaliesbergen to Johannesburg 
for sale there. The plaintiff had previously been married to one Dirk 
Jacobus Coetzee, and had inter alia, when she married Brits, in her 
possession a waggon which came out of the estate of her first 
husband — in which waggon the plaintiff and her husband lived 
while carrying on their trade in oranges. In August, 1891, 
J. N. Brits left the plaintiff at Magaliesberg and went to 
Johannesburg with a load of oranges. On his arrival there, an 
arrest ad fundandam jurisdictionem was placed on the waggon at 
the instance of Poos, the first defendant. Security was given, and 
Brits bound himself to appear with the waggon on the church 
square at Pretoria on the 26th August. He then went to fetch 
his wife, and came with her to Pretoria. After their arrival on 
the church square at Pretoria,' the messenger, C. F. Coetzee, 
who is the second defendant, came to them and asked if the 
waggon belonged to J. N. Brits. The plaintiff then informed him 
that she was married by ante-nuptial contract to J. N. Brits, and 

S.A.E. I 
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that the waggon was her property. The name of her previous 
husband, D. J. Coetzee, still appeared on the waggon. The ante- 
nuptial contract had not been registered in this country on the 
26th August, but was registered before this action came on. Not- 
withstanding the plaintiff's assertion that the waggon belonged to 
her, Coetzee placed it under attachment to found jurisdiction. The 
security given at Johannesburg was also accepted by the Landdrost 
of Pretoria. Eoos got judgment against J. N. Brits in the Land- 
drost's Court at Pretoria on the 3rd September, 1891, for the sum of 
51^. 10s., and on this a writ of execution was taken out, and the waggon 
mentioned was attached on the 5th of September, in execution. 

Subsequently an application was made to the Landdrost of 
Pretoria to release the waggon from attachment, which application 
was, however, refused. The plaintiff then noted an appeal against 
the Landdrost's decision, and the appeal was allowed. 

During all this period the execution was stayed, as the security 
stm remained in force ; but the plaintiff neglected to fetch the 
waggon away, and left it in the possession of the messenger of the 
Court. Thereafter, on the 23rd June, 1893, this action was 
brought against the defendants for 200^. as damages for the 
wrongful attachment and retention of the possession of the waggon. 
The defendants pleaded that they acted in good faith. 

Gloete, for the plaintiff, alleged that the messenger of the Court 
had ample knowledge that the waggon belonged to the plaintiff. 
In support of the claim for damages, he cited the cases of F. D. 
Merwe v. Turton and Juta (1, Kotze's Eeports, 155), and Myekulu 
V. Simliins (1, Shiel's Eeports, 155). 

Wessels, for the defendants, contended that each case must be 
decided upon its own merits, and that the cases referred to were not 
applicable. The case before the Court was exactly on all fours with 
Ashburner v. Ryan (2 Shiel) . The messenger has acted in good faith. 
The husband was using the waggon, and the ante-nuptial contract was 
not registered in this country, so as to enable the messenger to satisfy 
himself of the fact that the waggon belonged to the plaintiff. Even 
the Landdrost was not satisfied with her assertion that she was the 
owner of it. Furthermore, the plaintiff had the right, after security 
had been given, to remove the waggon, but she did not do so. 

The Court refused the claim, with costs. 
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KoTZE, C. J. : The question whioh the Court has to decide in a 
case of this sort is, whether the messenger, in making thei 
attachment, acted not only in good faith but also in a reasonable 
manner. The answer to this must depend upon the special 
circumstances in each particular case. In this case the Court 
is of opinion that the account of what happened given by the 
defendants is correct. When the messenger was informed that 
the waggon belonged to the plaintiff he took security, and 
execution was stayed, and he was personally guaranteed by the 
principal. The plaintiff after this had the right to remove the 
waggon, but, instead of doing so, she let it remain under arrest. 
Moreover, the plaintiff and her husband were peregrini, and as 
their ante-nuptial contract was not registered in this country, 
it could not be said that the messenger acted unreasonably 
in regarding the waggon as the property of J. N. Brits. The 
Court expresses no opinion as to what its decision would have been 
had a third person, and not the wife, appeared to be the owner of 
the waggon, and had that third person given the sheriff or 
messenger notice of his title to the waggon. In this matter the 
Court will follow the decision in Askburner v. Hyan (2 Shiel), and 
does not consider this to be in conflict with the decision in the ease 
of V. D. Merice v. Turton, because in that case the sheriff acted 
negligently after receiving notice of ownership. 
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L. BEAHAM v. EOMIJN N. 0. 

Order for final sequestration, granted ly a Judge in chamlers, set aside by another 
Judge in chamlers, where the application in the matter, made on provisional 
day to the full Court, had leen by that Court referred to the Judge in 
chambers. 

This was an application for the setting aside of an order for the 
final sequestration of applicant's estate, made by Morice, J., in 
chambers on 21st February, 1893. It appeared that one Solomon, 
alleging that the present applicant, who for business reasons had 
gone to the Cape Colony, was a fugitive, had had the estate of the 
applicant placed under provisional sequestration. The applicant 
returned and applied to the Court to release his estate from seques- 
tration, on the ground that the order had been obtained under false 
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representations made to the Court. The application was put on 
the roU for hearing on the 12th June, 1893, that heing proyisional 
day, but was referred by the full Court to the Judge in chambers, 
before whom it was heard on 14th June. 

Dickson, for the respondent, who had been appointed as trustee, 
opposed on the ground that the Judge in chambers had no power 
to set aside a final order of sequestration. He referred to the case 
of Ritchie v. Andrews (2 E. D. C. Eeports, p. 254). 

Esselen (with him Cloete), for the applicant, submitted that 

the Judge in chambers certainly had the power referred to as soon 

as the case was refen-ed to him by the full bench. 

Cur. ad. vuU. 
Postea. 27th June. 

The Court set aside the order for sequestration of the applicant's 
estate, with costs against the respondent N. 0. 

Attorney for the applicant : J. Q. Quin. 
Attorneys for the respondent : Findlay and Bice. 



Coram : 
EOTZE, C.J. 
deKORTE.J. 
MORICE, J. 

1893 
10 August. 



THE MAIN EEEF GOLD MINING COMPANY 



CATHCAET AND HAESANT. 

Identify of the reason for a Judgment must not be confused with identity of the 
subject-matter of the action in a plea of res judicata. Therefore, where A. 
had pegged out a number of claims along the boundary line of a mynpacht, 
and in an action against B., the owner of the mynpacht, for a declaraiivii 
of rights as to one of these claims, obtained Judgment in his favour, declaring 
him entitled to it, on the ground that the boundary line of the mynpacht, 
within which B. alleged that the claims lay, runs in a direction to the north 
of, and thus outside of, all the claims pegged out, A. cannot subsequently, 
on action being brought by B. for a declaration of rights to one of the other 
claims, set up a plea of res judicata, on the ground that the decision of the 
second action will again depend upmi the previously established boundary 



The facts in this case are as follows : The farm Klein Paardekraal 
was proclaimed as a public goldfield on the 11th October, 1886, 
with the usual reservatory clause, to wit, " in so far as it has not 
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been beaconed off for mynpachts by the owners or lessees." On 1893 
tbe 14tli of October of that year a certain mynpacM, in extent MaiTreef 
fifty morgen, was granted on the farm to the owner, A. P. Marais, ^- ^- ^o. 
and this mynpacht finally became the property of the Main Eeef CathoIet and 
Company, Haesant. 




The above figure marked A, B, C, D, B shows the boundaries 
of the mynpacht as claimed by the plaintiff company previous to 
August, 1889. 

The defendants on the 8th November, 1888, went and pegged 
out a piece of ground equal to twelve claims in extent — shown on 
the above diagram by the letters A, B, K, P, H — lying along 
and, as they allege, outside, but according to the contention of the 
plaintiff, inside, the southern boundary of the mynpacM. As the 
defendant was subsequently disturbed in the possession of one of 
these claims, Oathcart (one of the defendants), in August, 1889, 
brought an action against the plaintiff company, which is referred 
to in the summons as being owner of the aforesaid mynpacht, in 
which he claimed, first, that the defendant company should be ordered 
to shift the beacons of its portion of the mynpacht No. 130 on the farm 
Paardekraal aforementioned, so that no trespass be made on the plain- 
tiff's claim ; secondly, that the company be interdicted from com- 
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1893 mitting any trespass on the plaintiff's claim; thirdly, damages to the 
MainRee]? amount of 1,000^. The contention of the plaintiff in that action 

Gr. M. Co. -was that when he pegged out the claim in dispute he did so on 
Cathcaet and open ground, but that the defendant company, by continually 

H aesaot . sliifting its beacons, had finally caused the said claim to come to 
fall within the mynpacht, after which the company came and 
disturbed him in his possession. 

The Court found that as regards his right to the claim in dispute 
the plaintiff's contention was correct, and in giving judgment made 
the following remarks : — The defendant company must therefore he 
ordered to move hack the heacons on the southern boundary of the 
mynpacht to the points where they stood at the time when plaintiff 
pegged out his claim on the %th November, 1888, and must be inter- 
dieted from committing any trespass on that claim. 

KoTZE, C. J»., in delivering the unanimous judgment of the Court, 
said : " The plaintiff alleges that he is the owner of a certain 
claim on the fajrm Klein Paardekraal, which claim he pegged out 
on 8th November, 1888, adjoining the southern boundary of the 
Alexandra mynpacht on the said farm ; that some days subsequent 
to the date mentioned, the owner or owners of the Alexandra 
mynpacht removed his pegs, and that subsequently he or they 
absorbed his claim, first partly and then wholly, into the mynpacht. 
"Wherefore plaintifE prays that the defendant company, which is 
now the owner of the said mynpacht, may be ordered to shift back 
its beacons, that the company may be perpetually interdicted 
from trespassing on the claim, and may be ordered to pay the sum 
of 1,000/. to the plaintiff as damages. The farm Klein Paarde- 
kraal was thrown open and proclaimed on the 11th October, 1886, 
as "being on and from that day a public diggings for so far as not 
beaconed off as mynpaehts by owners or lessees. I have abeady 
during the course of the argument expressed my opinion that this 
can mean nothing else than that every inch of groimd on Klein 
Paardekraal was thrown open on the 11th October, 1886, saving 
only such portion of it as was on that date included within proper 
visible beacons on the ground and marked off as and for mynpacht. 
I am satisfied that the plaintiff pegged out open ground on 
the 8th November, 1888, and ground adjoining the southern 
boundary of the Alexandra mynpacht, and that the beacons which 
stood there on that date were regarded as being the southern 
beacons of the mynpacht, and that they had stood there as such 
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beacons for two years. Therefore, when the plaintiff's pegs were 1893 
subsequently removed, and when his claim was by the repeated MAitrREEF 
shifting of the mynpacht beacons absorbed into the mynpacht, a <*• ^- Co. 
trespass took place, against which the plaintiff is entitled to invoke Cathoabt aotj 
the protection of the Court. The defendant company must there- Habsaiti. 
fore be ordered to shift back the beacons of the southern boundary Kotzg, C.J. 
of the mynpacht to the points where they stood when plaintiff 
pegged out his claim on the 8th November, 1888, and the company 
must be interdicted from again trespassing on the said claim. As 
regards the damages, there is no clear evidence of direct loss suffered 
by the plaintiff ; and, further, the claim for damages was not pressed 
by the plaintiff. The defendant company is also ordered to pay 
the taxed costs of this action." 

Subsequently, on the 17th February, 1893, the plaintiff com- 
pany brought the action at present before the Court, in which 
it claims title to claim No. 793 of block 515, which is one of 
the twelve claims pegged out by the defendants on 8th November, 
1888, but not the one previously in dispute in 1889. The 
company alleged that in pegging out on 8th November, 1888, 
the defendants did, as far as this claim now in dispute is con- 
cerned, commit a trespass on the mynpacht, upon which they 
had wrongfully pegged the claim in dispute; and the company 
therefore prays, first, that it may be declared to be entitled to this 
claim ; secondly, that the defendants may be ordered to vacate this 
claim ; thirdly, that the defendants may be perpetually interdicted 
from interfering with this claim ; fourthly, 5,000^. as damages. 

To this the defendants raised, by way of preliminary plea, an 
exception of res judicata. The facts set out by their prelimiaary 
plea, and on which they rely, are as follows : " The only issue, as 
they say, in the previous action between Cathcart and the plaintiff 
company was, whether the line A. B. (cf . diagram) or the line H. I. 
was the boundary of the mynpacht. The defendant Cathcart con- 
tended that the last-mentioned line, H. I. , was the boundary, because 
the beacons stood there on 8th November, 1888, when he pegged, 
although in 1889, at the date of the trial, they stood at A. B. 
On this judgment was, iu the former action, given in favour of 
the defendant Cathcart, by the decision of this honourable Court, 
to the effect that H. I. was the proper boundary line of the said 
mynpacht, and the defendant company was ordered to shift back the 
beacons of the said mynpacht from the points A. B. to the points 
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1893 jj;_ j^ as will appear from the annexed copy of the judgment. 
Main Eeef The Only issue in this case is whether the heacons of the mynpacht 
^- Co. g}]^ould be at A. B. or at H. I. This is therefore a case of res 
Cathoabt and judicata." 

■ The judgment upon which the defendants rely in their plea of 

Kotze, C.J. j.g5 judicata is that of Kotze, 0. J., which is given ahove. It 
must he pointed out that nowhere in the summons, nor even m 
the conclusion of the prayer above mentioned, nor in the judg- 
ment cited, is any mention made of the boundary lines A. B. 
and H. I., but only of the shifting and shifting back of the beacons 
so that no trespass shall be made on plaintiff's claim, to quote the 
words in the summons, or, as the judgment expresses it, to where 
they were when plaintiff pegged out his claim on the 8th Novemh&r, 
1888. 

The defendants, in addition, by their plea denied the title of the 
plaintiff company to the claim ; but as the decision on that point 
depended entirely on facts, it is only necessary now to deal with 
the preliminary plea, the allegations in which were denied by the 
plaintiff company. 

Leonard, J. W. (with JEsselen and Leonard, W. 8.), for the 
plaintiff company, relying on Voet, 44. 2, contended that the plea 
of res judicata was bad. In the first place the res in dispute were 
not the same, since the previous decision of the Court was given 
about a certain particular claim, whereas the Court now had to 
decide with regard to the rights to another piece of ground. In 
the second place, the company now came into Court in quite a new 
capacity, since in the previous action it appeared merely as the 
lessee, whilst now it came in as the owner and plaintiff. There 
was thus no eadem conditio personarum. Marais, for example, would 
not be bound as the owner by the appearance of the Main Eeef 
Company as defendant in the previous action. 

Auret (with Wessels and Curleuis), for the defendants, quoted 
in support of the plea of res judicata, Voet ad Band. 44. 2, 3 ; 
Digest, 44. 2, 3; The Duchess of Kingston's Case, Smith's Leading 
Cases; Broom's Legal Maxims, p. 318; Broom's Common Law, 
p. 265; Boileau v. Rutland, 2 Exch. 581. 

Wessels : The plaintiff was already, at the time of and in the 
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previous action, described as the owner. There was, therefore, 1893 
eadem persona. The causa petendi was also the same. It was not main Reef 
necessary that the actual corporeal body should be the same to ^- *••■ *-'°- 
constitute eadem res or idem corpus. It was sufficient if the points Cathoaet and 
in dispute came to the same thing. In both cases the point in ^^^ ' 
dispute was the situation of the southern boundary. 

Leonard, J. W., in reply : The issue or point in dispute is not 
the same in the two cases. The reason for the judgment is being 
confused with the issue upon which the judgment was given. The 
reason is no portion of the judgment, and therefore there is no 
res judicata. The claim in dispute is quite a different claim from 
that in dispute in the previous case. The case of the heres men- 
tioned by Voet, refers to a question of status. Once heres, always 
heres. But that is not the case here. We have not, therefore, 
idem corpus to deal with. It is also not idem jus, because the 
plaintiff does not come into court about the same right. 

Cur. ad. milt. 

Postea. 10th August. 

The Court hx giving judgment dismissed the plea of res judicata 
and declared the plaintiff company entitled to the claim in dis- 
pute, &c. 

MoRTCE, J. : This is an action for a declaration that the plaintiff, 
the Main Eeef Company, is the owner of a certain claim, No. 793, 
on the farm Klein Paardekraal, No. 150, District of Heidelberg, 
and for an order on the defendants to vacate this claim, and for 
5,000/. as damages. The action was originally brought by Pascoe. 
Thereafter the Main Eeef Gold Mining Company obtained leave 
to intervene, and subsequently Pascoe withdrew from the case. 
The Main Eeef Gold Mining Company, which had bought all 
Pascoe's rights, then proceeded with the action. The plaintiff (the 
company) bases its claim on the alleged fact that the claim in 
dispute lies within the boundaries of the ground kept out and given 
out as a mynpacht on the farm, and that the company is now the 
owner of that mynpacht. On the other hand, the defendants allege 
that the claim does not form part of the mynpacht but was pegged 
out as open ground. 

In addition to this the defendants rely on a preliminary plea, 
which is equivalent to an exception rei judicatce. They allege that 
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1893 the ease has already been decided hy a judgment of the High 

MainEeef Court given in August, 1889, in an action brought by Cathcart, 

G. M. Co. for himself and Harsant, against the present plaintiH company, in 

Cathoaetand which it was prayed that the present plaintiff company (then 

-^^°^^- defendant) should be ordered to shift its beacons so that no 

Morice, J. intrusion should be made on a certain claim belonging to the 

plaintiffs. It appears that the claim sued for in the first action is 

situated in the same block of twelve claims with the claim now in 

dispute. 

The actual point in dispute in the first action was whether the 
mynpacM extended a certain distance. If it went as far as was 
alleged by the company, then it included the whole block of twelve 
claims. The Court decided the first action against the present 
plaintiff company, and ordered the company not to make any 
further intrusion on to the claim sued for, and the defendants now 
plead, that by that it was decided that the boundary line of the 
mynpacht ran as alleged by them, and not as alleged by the plaintiff 
company, in the previous action, and that therefore, as a matter of 
fact, it was decided that the claim now in dispute does not belong to 
the plaintiff company. 

There can be no doubt, and it is admitted by the plaintiff com- 
pany, that the actual dispute, in both cases, was and is the situation 
of the boundary of the myiipacht, and that the plaintiff, had he in 
the previous action claimed the whole block of twelve claims, 
instead of one, would, ceteris paribus, have succeeded. But what 
we have now to decide is, whether the plaintiff company, having 
lost its action in regard to one claim, is thereby estopped from 
claiming the rest of the claims which were not in dispute in the 
previous action. The three requirements for a plea of res judicata 
in Yoet, XLIY. tit. 2, s. 3, are : inter easdem personas, de eadem re, and 
ex eadem petendi causa. He goes on to say : Eadem res intelligitur 
quotiens apud judicem posferiorem id quaeritur, quod apud priorem 
quaesitum est, afque adeo etiam quae aucta est, vel diminuta, vel si pars 
petatur ejus quod totum petitum fuit. Thus, for example, one cannot 
claim a portion of a farm after a claim for the whole farm has been 
dismisse(^; or sue for the fruits of anything when a claim for the 
thing itself has failed. A passage was quoted by Mr. Auret, from 
the Digest (XLIV. tit. 2, s. 3), in which the test of the exception 
rei judicata^ is defined as being eadem quaestio inter easdem personas. 
But the meaning of the expression eadem quaestio is explained by 



OF THE SOUTH AFRICAN EEPUBLIC. 



123 



Vinnius in this way : Haec autem exceptio non aliter agenti obstat, 1893 
quam si eadem quaestio inter easdem personas revooetur. Itaque ita Main Reef 
demum nocet si omnia sint eadem, idem corpus, eadem quantitas idem ^- ^- ^°' 
jus, eadem causa petendi, eademque conditio personarum. In Instit. Cathoabt and 
Lib. IV. tit. XIII. § 5. ^^^^^• 

If we apply the test as laid down by Voet to the present case, Morice, J. 
then we find that this is not a case of res judicata. The same thing 
is not claimed in this case as was claimed in the previous suit, and 
none of the cases of legal identity, as mentioned by Voet, are 
analogous to the case before us. In order to cover this case we 
should have to alter Voet's words so as to read, alia res in eodem situ. 

English law was also referred to by the defendants' counsel in 
support of their contention that this matter was res judicata. The 
rule of the English law is that a person is estopped from denying 
a point which has already been decided in a previous action between 
the same parties. But there is some uncertainty as to what con- 
stitutes points already decided in a previous action. Thus, Bigelow, 
in his Treatise on the Law of Estoppel (5th edit. p. 158), asks 
whether a judgment must be considered as final with regard only 
to such facts as, having been alleged by the plaintiff as the basis of 
his claim and denied by the defendant, are essential to the decision 
of the action ? Or, on the other hand, is the judgment conclusive 
with regard to facts which, although they go beyond the questions 
at issue, have under the exceptional circumstances become essential 
for the decision on the facts in dispute ? Bigelow concludes that a 
judgment is conclusive upon all issues which have become neces- 
sary for the decision of the case, whatever may be their relationship 
to the ground of action. By this I understand that where, for 
example, in a case of trespass on land, it has been found necessary 
to decide as to the validity of a will, although the plaintiff had not 
based his claim on it, that validity cannot be called in question in 
another case between the same parties. But even if we accept and 
abide by Bigelow's opinion, that a judgment is conclusive as to 
aU the issues which are essential to the decision of the action, even 
then this case cannot be brought within a rule of that sort. 

For in the action about the first claim it was not necessary to 
decide which was the boundary line of the mynpacht, but merely 
which was the portion of the line which touched the claim in 
dispute. And here I may as well refer to a case mentioned by 
Bigelow, which in some measure resembles the present one. In 
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1S93 that case A. sued B. for ejectment from a piece of land. B. relied 

Main Reef ^^ ^ pl^^ of res Judicata, on the ground that the land had been ceded 

G. M. Co. to him hj C, and that 0. had previously been successful in an 

Cathoabt and action for trespass against A., who had there pleaded that the piece 

Habsant. q^ j^g^jj^j^ which included the land now claimed, was his (A.'s) 

Morice, J. property. This plea of res judicata was not upheld, in view of the 

fact that a trespass does not necessarily take place upon the whole 

piece of land, and that it had not been proved that the title to the 

whole of the piece of land had been in issue in the previous action, 

and that that title had been decided upon. This last reference 

shows, inter alia, that it is quite impossible to apply the doctrine of 

estoppel by record to the case before us. Even, therefore, if 

Bigelow be followed, the preliminary plea of the defendants cannot 

be allowed. 

Coming now to the evidence in this case, the question is whether 
the plaintiff company has proved that it is entitled to the ground 
pegged out as a claim by the defendants. Now there can be no 
doubt, in view of the evidence of MaoDonald, Ockerse, A. M. 
Walker, Schultze and others called by the plaintiff company, and 
even having regard to the evidence of HaefeH and Du Toit, who 
were called for the defendants, that the claim ia dispute lay within 
the boundaries of the mynpacht granted on 11th October, 1886, to 
Abram Petrus Marais. The plaintiff company is now the owner 
of that mynpacht. The mynpacht was granted long before the 
claim was pegged out by the defendants, whose pegging took place 
in November, 1888. The farm on which the mynpacht was granted 
was proclaimed in October, 1886, and the ground on which the 
mynpacht actually lies was reserved as occupation-land. It appears 
to be reserved under the foUowiag words of the proclamation: 
" Reserved for cultivated areas, gardens, ploughed fields and water- 
leadings in their neighbourhood." It was subsequently resolved to 
take out a mynpacht on this land, and that was done in accordance 
with the plans of the surveyor, MacDonald, who had surveyed the 
occupation-land at the time of the proclamation. The power of the 
Grovernment to grant this mynpacht and the validity of the mynpacht 
itself are not in issue in this case. 

The plaintiff company must therefore succeed in this action, and 
is declared to be entitled to the groimd pegged out by the 
defendants as claim No. 793, in the amalgamated block No. 515. 
The defendants are ordered to vacate this piece of ground and are 
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interdicted from trespassing on it. The defendants are further 1893 

ordered to pay the costs of this action. Main^eep 

No damages are awarded, hecause no evidence was led on the ^' ^- '^°- 

point. Cathoabt and 

Hassant. 

Attorney for plaintiff company : P. Nel. Morioe, J. 

Attorneys for defendants : Booth and Weasels. 



THE STATE v. BENSON AARON. cormn: 

AMESHOFF, J. 

JORISSBNjJ". 

ATEEMPTESra TO BEIBE OFFICIALS PUNISHABLE IN THIS MORICE, J. 

COUNTBY. 

1893 

An allegation of fraud in an indictment for the crime of attempting to bribe 27 June. 
officials is superfluous, so that, if it be not properly sei out, it does not 
make the indictment bad in law. — The crime of attempting to bribe officials 
is committed even where the offer is made to an official with a view to a 
transaction lying outside the scope of his duties. 

This case first came on for hearing before Kotze, 0. J., in the 
Oircuit Coui't at Johannesburg, at the Criminal Sessions of the 
24th April, 1893. The accused was there tried on a charge of 
attempting to bribe officials of the South African Eepublic, and 
was found guilty. At the trial, however, three exceptions were 
taken by the defence, which were aU three found to be bad by his 
Honour the Chief Justice, but were reserved by him for the 
decision of the full Court. These exceptions were : 1st, that the 
crime of attempting to bribe officials was unknown to the Eoman- 
Dutch Law; 2nd, that granted that such a crime existed, the 
indictment did not describe this sufficiently, so that the facts set 
out in it were made to disclose a crime ; 3rd, that the indictment was 
so vague and indefinite that the accused could not properly set up 
his defence thereto. 

These reserved points were dealt with on the 8th June, 1893, by 
the full Bench. 
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The indictment read as follows : — 

Dr. A. E. J. Krause, State Attorney of the South Africaa 
Eepublic, who prosecutes for the State, gives the Court to be 
informed : 

That Benson Aaron, an European, at present out on haU, is 
guilty of the crime of attempting to bribe officials of the 
Government of the South African Republic ; in that between 
the let September and the 31st October, in the year, &c., at 
Johannesburg, &c., he, the said Benson Aaron, wrongfully, 
unlawfully, and with the object of benefiting himself, and 
prejudicing the Government of the South African Republic, did 
attempt to bribe Petrus Gerardus Mare, at that time Government 
Commissioner in the Sanitary Board at Johannesburg aforesaid, 
by then and there promising and offering to him a sum of two 
thousand pounds sterling (2,OO0Z.) in cash, provided the said 
P. G. Mare would not interfere or concern himself about a 
certain contract made between the said Benson Aaron and the 
head of the Department of Mines (C. J. Joubert) of the South 
African Eepublic, and involving the letting to the said Aaron 
of certain 162 morgen of ground at B., &c., being of opinion 
that the said Mare, at that time Government Commissioner as 
aforesaid, had to act in the execution of such contracts, and 
intending to induce him not to speak about the matter or to 
bring it to the notice of the Government of the Eepublic or to 
work against the execution of the contract, he well knowing 
that he had obtained the said contract in an unlawful and 
fraudulent manner, which offer, however, was not accepted by 
the said P. G. Mare, but was by him brought to the knowledge 
of the Government. 

Secondly : In that on or about the 7th day of July, in the 
year, &c., at Johannesburg aforementioned, the said Benson 
Aaron did, unlawfully and wrongfully, and with the object of 
benefiting himself and prejudicing the Government of the South 
African Eepublic, attempt to bribe Willem Sebastian Smits, at 
that time Acting Mining Commissioner at. Johannesburg afore- 
said, by then and there, on the said Smits refusing to accept the 
money offered by the said Benson Aaron, to wit, 162Z. sterling, in 
payment of the rent for the 162 morgen aforesaid, and, arising 
out of the fraudulently obtained contract, promising to him a 
reward or share in the proceeds of the s'ale of the rights to this 
ground, knowing that he could obtain a large sum of money by 
such sale, and by so offering attempting to induce the said 
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"W. S. Smits to accept the money offered as aforesaid, on behalf 1893 

of the Government of the South African Eepublic, hy -which ThbState 
acceptance the contract fraudulently obtained as aforesaid would v. 

actually have been recognized as binding by the Acting Mining aSoiT 

Commissioner, and the Government could have been prejudiced, 

he, the said Benson Aaron, well knowing that the contract afore- 
mentioned had been obtained by him in an illegal and fraudulent 
manner, which offer, however, was not accepted by the aforesaid 
W. S. Smits, who also did not accept the rent offered to him. 
"Wherefore, &c. 

Leonard, J. W. (with JFessefe), for the accused, dealing first with, 
the second exception, argued that the indictment disclosed no 
crime. The indictment was based on a charge of fraud, which 
must be just as directly proved as though the accused was directly 
charged with it. The details of that fraud should therefore have 
been set out in the indictment. The indictment ought to have 
contained an allegation that the contract was fraudulent, because, 
if it did not involve fraud, it would not be illegal, and the accused 
could not in that case have been charged with committing a crime. 
Furthermore, the accused should have been informed of what he 
was charged with, so that he could prepare his defence to the 
charge. It could not be ascertained from the indictment with what 
ofEence the accused actually stood charged. One of the essentials 
for bribery of an official was that the present should have been 
made to him with the object of making him do something conflicting 
with his duty, and it was necessary to show clearly by the indict- 
ment what the duty was which would have been infringed upon by 
reason of the bribery. Mare was not requested to desert his duty, 
since the agreement which Aaron was anxious to make was not 
negotiated by Mark's department, but by that of the Mining Com- 
missioner, and there could have been no obligation imposed upon 
him, as Commissioner for the Sanitary Board, to advise the Grovern- 
ment about the agreement. Eeference was also made to Boey 
(Woordenboek, p. 161) on Corruption; and to Stephen, Digest of 
the Criminal Law, s. 49, where he gives a definition of attempt. 
The same arguments, too, were applicable as regards Smits. As 
regards the question of the existence of such a crime as that 
charged, see Voet, 48. 11, 3 ; Matthaeus de Criminibus, 48. 8, 1 ; 
Kersteman's, Woordenboek, Corruptie, 84; Van Leeuwen, Eoomsch 
HoUandsoh Eegt., 4. 33, 8; Codex Batavus, 243, OoiTuptie ; 
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• 
1893 Praxis Eerum Criminalium, cap. 133. 3, 4, and 8. 204, 206 ; and 

ThTstatb ^Iso Van der Linden and Grotius in support of the contention tliat 

"■ no mention is found to be made anywhere in the old Dutch Law 

aSon^ of the crime of attempting to bribe officials. The following were 

quoted in addition : Moorman, Verhandeling over de Misdaden, 

125; Placaat of 1st July, 1651; Groot Plaoaatboek, Vol. I., 

Placaten, 1, 6, 15, p. 402 ; Vol. IL, p. 786 ; Vol. III., pp. 512 and 

514-515 ; Vol. IV., p. 397 ; Vol. V., pp. 684, 686, 689 ; VoL VI, 

p. 543; Vol. VIIL, p. 560; Vol. IL, pp. 2, 393; Vol. HI, 

p. 309 ; and it was argued that the English, Dutch, and German 

authorities, upon which counsel for the prosecution had relied at 

the hearing of the case, in the court of first instance, could not be 

followed in this country in a criminal case. The uncertainty which 

existed about the point in dispute was sufficient proof that the 

crime mentioned did not exist in our law. 

Hollard (with Hiscock), iai the State, asserted that by the old law 
in Holland the attempt to bribe judicial officials was made a very 
serious crime (see Kersteman), and that what applied to judicial 
officials was applicable also to others. Besides this, the Codex 
Batavus mentioned officials in general. It was the duty of every 
official to disclose every conspiracy against the Government which 
came to his notice. Therefore the attempt to purchase Mare's 
silence by the offer of a present was an attempt to get him to act 
in conflict with his duty, and therefore punishable. Sect. 138 of 
the Grondwet contained a penal clause for the punishment of 
officials who allowed themselves to be bribed. But the giver of the 
bribe to such an official is an accomplice and equally punishable 
with him. Berner's Algemeines Strafrecht Deutschlands, p. 590. 
The crime was sufficiently disclosed by the indictment. The 
following authorities were also referred to : Harris's Principles of 
Common Law, 89 ; Broom's Common Law, 888 ; liussell on 
Crimes, 5th edit. 318 ; Nederlandsche Strafrecht, sects. 177 and 
307. 

Wessels, in reply, again pointed out the inapplicability in this 
country of penal provisions which were of force in other States. 
Sect. 33 of the Grondwet declares that Van der Linden, Grotius 
and Van Leeuwen are the law books in this country, but these are 
all silent on the point in issue. The passage cited from the Codex 
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Batavus by counsel for the State only mentioned the bribery of a 
member of the Grovernment in order to obtain a Q-overnment office, 
and was therefore nothing more than the Eoman law de Repetundis. 
It was useless to ferret out authorities such as the old Placaat 
books, since that was not expounding the law, but the making 
of enactments for each special case, and it had already been 
repeatedly decided both here and in the Cape Colony that, 
generally speaking, the old Plaoaten were not of force in 
South Africa. (Cf. In re Begina v. FoHuin, 1 Appeal Cases, 
290.) 

Ciir. ad. vult. 

Postea. 27th June. 

The Court unanimously OTcrruled the exceptions and found that 
bribing and attempting to bribe officials was a criminal offence in 
this State, that the indictment sufficiently disclosed the crime, and 
that the accused was not prejudiced. 

MoRiCE, J. : The first exception submitted for our decision 
is, that no such crime exists as that of attempting to bribe 
officials. The argument on this question resolves itseK into 
this, viz., that there is no such crime as that of bribing officials, 
since it is admitted that if such a crime exists, the attempt 
to commit that offence would also be a crime. Mr. Leonard, on 
behalf of the accused, contended that although the Eoman-Dutck 
writers mentioned the crime of corruption or bribery, that crime 
was however confined to the bribery of judicial officers, and that 
there was nowhere a general provision by which the bribing of 
officials in general was made punishable. But there are several 
Eomq;a-Dutch authors who speak of the bribery of officials, other 
than judicial, as criminal. For example, Boey (Woordentolk, 
p. 161), defines corrujptie as "the bribery which one applies to a 
Judge or other person, by which he is induced to forget his honour, 
his oath and his duty," and he adds, " against this the Sovereign 
has made all possible provision and has declared, with regard to the 
justiciary, &c." In Zurck's Codex Batavus, p. 246, under the 
heading "of con'uption, amUtie, donations, gifts, and presents 
in return for office, we find the following : " Anyone who, to obtain 
offices or favours, gives or promises to members of the Supreme 
Q-overnment, or Colleges General, or to the Courts of Brabant or 
Flanders, or to their respective high ministers or officials, or to 

S.A.R. K 
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magistrates, or tribunals under the States General, their wives, or 
children, or to those of their families, or to anyone else, whether 
such gift be made directly or indirectly, even by way of agreement, 
sale, exchange or otherwise, shall be condemned," &c. Besides 
this, reference is made to the Placaat of the States General of 
1st July, 1651. Mr. Wessels contended that there reference was 
made only to the giving of money to obtain positions or offices in 
the service of the State. But the word " favours " has a wider sig- 
nificance than that, and besides, on the same page we find mention 
made of " bribes to obtain patents or grants." Yoet 48. 11, and 48. 
14, and Matthaeus de Oriminibus, 48. 8, and 48. 11, under the 
headings Hes repetundae and Ambitus, deal with the accepting of 
gifts and presents ; but it appears to me that these authors do not 
help us very much, as they treat of the subject rather from the 
point of view of the Roman, than of the Roman-Dutch Law. Now, 
although the existence of the crime of ambitus shows that the 
Romans recognised the principle that bribery of officials was 
criminal, I am of opinion that we must consult the Placaats and 
the authors who followed them, for a specific definition of the 
crime. The transition from the Roman to the Dutch Law on 
this subject is clearly pointed out by Moorman, in his Yerhandeling 
over de Misdaden, Book I. ch. 9. 

There is one Placaat which seems to me to be conclusive on the 
point now under consideration, that is the one of 1st July, 1651, 
Book I., tit. 15 (1 Groot Placaat Book, p. 400). The preamble, 
which is important, reads thus : 



It has also been found that certain dangerous and mis- 
chievous persons do, to the great disrespect and contempt of the 
Supreme Government and the other Colleges General, and to 
the distress of the members of the same, so much embolden 
themselves, that, should they have anything to request from 
the said high Government or Collegia, they do dare to attempt 
to present, or to have presented, to the members of those bodies 
certain gifts Or presents, whilst they, on the contrary, should have 
such esteem for the faithfulness, sincerity, virtue and upright- 
ness of the members of the Government, &c., as the dignity of 
their office requires. So, therefore, we, in order to make 
proper provision in this matter, do most expressly interdict and 
forbid any person of whatever rank and condition he may be, 
at any time to present, give or promise, directly, or by any 
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arrangement, purchase, exchange, or otherwise, any gifts or 
presents of any things, however small these may be, either in 
the -way of liquor or foodstuffs, to any person in the previously 
mentioned Government, or other of the Colleges General, the 
Courts of Justice of Brabant and Flanders, their ministers or 
officials, the magistrates or judicial officers acting under the 
States General, without exception, their wives or children, or 
the "wives or children of their relations, in order to obtain, 
or for having obtained, for themselves or for anyone else, 
directly or indirectly, any posts, offices, benefices or disposi- 
tions in regard to any kind of niatter, or for the despatch 
thereof under any pretext whatever. 

In the Plaeaat of lOth December, 1715, Book III., tit. 3 (V. 
Groot Plaeaat Boek, p. 686), another list is given of matters for 
the obtaining of which no presents may be made. This list 
mentions : 

Any posts, offices, benefices, customs, remissions, judgments, 
resolutions, appointments, or other dispositions, in regard to 
matters of any sort whatever, or for the despatch of these 
things, or to obtain knowledge of any secrets. 
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This last seems to me to be a sufficient refutation of the conten- 
tion that the bribery of officials was in olden times a crime only 
when it was done with the object of obtaining an appointment. 
The preamble to this Plaeaat must also be noted where it states 
that " it is most desirable and necessary that all those to whom the 
management and guidance of the commonwealth are entrusted, and 
who are placed in any public position of greater or less importance, 
should act in accordance with their commissions and instructions, 
their honour, their oath and their duty." 

It is therefore clear that the later Eoman-Dutch Law which 
prevails in South Africa recognises the existence of the crime of 
bribery of officials, and that that bribery is not confined to the 
corruption of judicial officers, or to bribery done with a view to the 
obtaining of office. In this respect the Eoman-Dutch Law agrees 
with the law of England, for in Wharton's Law Lexicon,- irj&ery 
is defined as being " the taking by or giving to a person in a judicial 
or public office of any fee, gift, reward or brocage, to influence 
his behaviour in his office, or the taking or giving of a reward to 
appoint another to a public position." 

k2 
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It is urged on behalf of the accused that, even assuming that by 
the Roman-Dutch Law the bribery of officials is declared to be a 
crime, it is not so according to the law of this country, since that 
crime is not defined either by Van der Linden in his Institutes, or 
by Van Leeuwen in his Eomeinsch-Hollandsoh Eecht, or by 
Grrotius in his Inleiding, and that these are the three law books 
which, according to sects. 1 and 2 of the Appendix No. 1 to the 
Grondwet, are the authorities for the law of this State. In this 
appendix it is not declared that the Court may not go beyond 
these books, and the Court has in practice never followed such a 
principle. The effect of 'the appendix is, in my opinion, to give 
especial weight to the three authorities there mentioned ; but not 
to forbid us consulting other sources' of the' Ebman-Dutch Law 
where the authorities mentioned do not treat clearly of any subject; 
I am therefore of opinion that the fact that those authorities do not 
define the crime of bribery of officials, does not justify us in saying 
that it is not a crime. But I must remark in addition, that even 
according to Van Leeuwen the bribery of officials for the purpose 
of obtaining a public position is a crime ; and if we avail- ourselves 
of an extensive interpretation, which Van der Linden says is per- 
missible on the ground of perfect and obvious similarity of reasons, 
then we may accept the position that the bribery of officials, with 
the obj ect of obtaining a contract, is similarly criminal. Mr. Wessels 
has argued, on behalf of the accused, that, since it is not as clear as 
it might be that the bribery of officials is a crime according to ou? 
law, seeing that enquiry is necessary to discover whether it is a 
crime, it would be unreasonable to decide that "an act of that sort is 
a crime. In reply to that, I may remark that exactly the same 
uncertainty existed in the English and the American Law. Some 
of the authorities limited the crime of bribery to the bribery of 
judicial officers, whilst others gave a wider significance to "it. 
Ai-chbbld, in his Pleading and Evidence in Criminal Cases, 18th 
edit., p. 870, has the following: " The textbooks in general confine 
the offence of bribery to a bribery of judicial officers, but this 
definition of the offence seems too narrow and confined." Wharton^, 
who is an American author, says' in his Treatise on Criminal Law,- 
9th edit., sect. 1857 : " Bribery is corruptly tendering or receiving & 
price for an official action. It is defined by Blackstone to be where 
a Judge or other person connected with the administration of 
justice seeks an undue reward to infiuence his behaviour iti office* 
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Sir W. Eussel extends it to all cases where any undue reward is 
received or offered by or to any person whatever, whose ordinary 
business relates to the administration of public justice, in order to 
influence and inoHne him to act contrary to the rules of honesty 
and .integrity. Neither of these definitions is broad enough 
unless we unduly extend the term justice." But would any person 
argue before an English or American Court that the crime of 
bribery of officials must be considered not to exist because there is 
a conflict of authority and because the crime was not defined by 
Blackstone ? 

I come now to the second and third exceptions, viz. : that, 
assuming the existence of the crime, the indictment does not 
sufficiently disclose that crime, and is furthermore so vaguely drawn 
that one cannot raise a defence to it. It will be advisable to take 
these two exceptions together, but to deal with each objection to 
the indictment separately. However, before going into detail, 
I wish to say that the person who drew up the indictment has no 
cause to boast of his work, because it resembles the work of a school- 
boy rather than that of a skilled lawyer. The first objection raised 
by Mr. Leonard is that there is a charge of fraud made in the 
indictment, but that the particulars in this charge are not set out in 
such detail as to enable a defence to be made. But I do not regard 
this objection as fatal. The indictment states that the money was 
offered in order to induce the Government Commissioner not to 
bring to the notice of the Grovernment a contract which the accused 
knew had been obtained by fraud. But it was not necessary to 
allege that the contract was obtained through fraud, or that the 
accused knew of that fact. The Placaten which deal with bribery 
do not say that the act for which the money is offered must involve 
a dereliction of duty on the part of the receiver, nor that the person 
who offers money to obtain an official position must not be entitled 
to that position. This agrees, too, with Wharton's definition of 
bribery, namely, the corruptly tendering or receiving a price for 
official action. 

The other objection, to the indictment is that it is not stated 
what was the duty of the -official in reference to the contract men- 
tioned, or that he actually had any duty in connection with it. I 
attach great weight to this objection, and was at first inclined to 
quash the conviction on that ground. It seemed to me that it was 
necessary to allege that the official had certain duties in regard to 
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the contract mentioned in the indictment, and not merely that the 
accused imagined that the official had duties, and that it would 
not be a crime to ofEer money to an official in connection with a 
matter in regard to which the official had no duties. But in a 
case where there is much to be said, both for and against a point 
in issue, I deem it best to follow the written authorities. In the 
case~ under discussion I find one authority against the position 
which I was inclined to take up. Wharton, in his Treatise on 
Criminal Law, 9th ed. sect. 1857, says, after defining bribery to 
be the corruptly tendering or receiving a price for official action, 
" it is an offence at common law, and so is an attempt to bribe, even 
although the offence be not consummated. And the offence is com^ 
plete when an offer is made, although in a matter not within the 
jurisdiction of the office " ; in other words, it is not necessary that 
the official should have any duty to perform in connection with 
the matter for which the money is offered. The attempt is com- 
mitted, although the crime could not, in the case stated, have been 
completed by the means used, and the person who made the 
attempt is as guilty as the person who has attempted to commit 
murder, but has not succeeded in his object because the amount of 
poison, for example, administered by the accused was not sufficient. 
A distinction must be drawn between means which are relatively 
ineffective and those which are absolutely so. On this point, see 
Smidt's Wetboek van Strafrecht, Vol. I., p. 393, &c. 

I have now dealt with all the points reserved, and as I find none 
of them satisfactory, my judgment is that the conviction is good 
and must stand. 



Attorney for the appellant : li. J. Louw. 
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KOTZE, C.J. 

Eestitutio in integrum granted to a person who was a major, in regard to a bbKOETE, J. 

transaction entered into hy him when he was in a drunken condition, into MORICE, J. 
which the other party had enticed him, and he did not know what he was 

doing. 1893 
The plaintiff declared to he entitled to his expenses as a material witness. 



The defendant was one of the memters of tlie firm of Freeman 
Bros., of Piet Eetief, where they traded in liquor and other goods. 
The plaintiff, who had previously been acquainted with the Free- 
mans, came to Piet Retief for some days ahout the end of June, 
1893, and there renewed his acquaintance, and soon after appeared 
to he on a very friendly footing with the defendant. Plaintiff had 
a great weakness for liquor, which he frequently took to excess. 
In addition to this, liquor had such an influence on him that, when 
he gave way to it, he became quite senseless — ^his mind was obscured 
by it, and he generally knew nothing of what he did. Almost 
from the day of his arrival at Piet Eetief, plaintiff had again taken 
to drinking heavily. It appeared that he was egged on in this 
course by the defendant, who, whilst himself remaining sober, on 
every opportunity supplied the plaintiff freely with liquor, so that 
during his stay at Piet Eetief he was almost continually intoxicated, 
and generally slept at the defendant's house or in the room of the 
shop clerk. 

On the 5th June the defendant took him, together with others, 
to a neighbouring farm, where he was shown a specimen of gold 
quartz, which it was stated had been found on that farm. The 
company had taken liquor along with them, and the plaintiff 
partook freely of this. He seemed to be miich taken up with the 
quartz when it was shown to him. Subsequently the defendant 
obtained the prospecting rights on the farm from the owner, paying 
him nothing for them. On the following day, 6th July, defendant 
ceded one-fourth share of those rights to the plaintiff, and two- 
fourths to two other persons, and the four of them formed a 
syndicate to prospect the farm. The defendant parted with these 
rights to the other members of the syndicate without any con- 
sideration. The plaintiff, in his dmnken condition, imagined he 
had made his fortune, and therefore drank all the harder. On the 
following day, 7th July, while he was still in liquor, in which the 
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1893 defendant appeared constantly to encourage him, the plaintiff 
KoNiTSKT made an agreement with the defendant, by which he bought half 
of defendant's rights in the syndicate for the sum of 3,000/. 
and 1,000 shares in a company to be floated. Payment was to be . 
made of 1,000/. in cash, and 2,000/. within six months. As the 
plaintiff did not possess 1,000/. in cash, the defendant obtained 
from him six promissory notes for 500/. each, of which the first 
was made payable three days after date, the second eight days 
afterwards, and the rest fell due in the course of the six months 
from date. The first two notes were to count as a cash payment. 
Subsequently, the defendant obtained from the plaintiff, in pay- 
ment of the note first due, a certain promissory note for 500/. made 
by one Eabie in favour of the plaintiff. 

The plaintiff remembered practically nothing of this whole 
affair, more especially with regard to the signing of the promissory 
notes and his handing over Eabie's note to the defendant. When 
he came to his sober senses, and found out what had occurred, the 
plaintiff at once tried to recover the notes, but in vain, as the 
defendant insisted that they had been obtained in the ordinary 
course of business, while the plaintiff was perfectly sober, and in a 
transaction entered into bona fide, and in the belief that it would 
yield a profit. Subsequently, on the 29th June, 1893, the plaintiff 
took legal proceedings to obtain a restitutio in integrum, and the 
Court found that the facts were as stated above. 



Kleyn (with Cloete), for the plaintiff, submitted that where an 
agreement was made by a person who was so intoxicated that he did 
not know what he was doing, that agreement was not binding. (Voet, 
18. 1, 4 ; Pothier on Obligations, s. 49.) Furthermore, the Com't 
could declare an agreement to be null and void where the one 
party to it knew that the person with whom he was contracting 
was so deprived of his reason as not to know what he was doing. 
(Pollock on Contracts, 80.) 

Dickson (with Esselen), for the defendant, contended that the 
onus was on the plaintiff of showing that he had received no 
consideration for the promissory notes, and that he was non compos 
mentis owing to his drunken condition. It was also pointed out 
that the plaintiff had actually received consideration. 
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Postea. 30tli July. 189S 

The Court unanimously granted the plaintiff a restitutio in Kokitskt 
integrum. jj^^,^. 

KoTZE, O.J. : This case is of a peculiar character, and is the 
first of its kind ever heard hy this Court. A grown-up man, 
and of sound intelligence, comes to the Court praying that relief 
may be granted him in regard to a transaction entered into by 
him whilst he was in a drunken condition, by reason of which he 
was deprived of the knowledge of what he was doing. I am 
perfectly satisfied that the plaintiff actually was intoxicated when he 
signed the six promissory notes, and that this drunken condition 
was brought about by the acts and with the connivance of the 
defendant, who by this means attempted to gain a benefit to the 
prejudice of the plaintiff. This case differs from one where a 
person comes to the Court with a prayer for relief on the mere ^ 
ground that he was under the influence of liquor at the time he 
made the agreement and incurred the obligation. Where such 
drunkenness is brought about by a person who wishes to derive 
profit from the helpless state of the person who has been led into 
that condition by him, the Court will not allow him to profit by 
reason of his fraud. (Story's Equity Jurisprudence, sects. 230 and 
231.) Now, in a civil action the same conclusive proof is not 
required as in a criminal trial, and, in the case before us, the 
weight of the evidence is in favour of the plaintiff. There are 
peculiar circumstances in this case, which the defendant has failed 
properly to explain. 

The plaintiff was in a state of drunkenness from the 6th to the 
8th. The defendant makes out that the plaintiff was sober on the 
6th, but became intoxicated on the 7th out of gratitude for defen- 
dant's having parted with his half-share in the syndicate to him, as 
the plaintiff believed that he would make a big fortune out of 
it. But the plaintiff had no greater reason for rejoicing on the 7th 
than he had had on the 6th, when he obtained a quarter share in 
the syndicate for nothing. Attempts were also made to show that 
Konitsky was specially anxious to buy Freeman's share in the 
syndicate. But why particularly Freeman's ? He might just as 
well have bought from one of the others. The defendant has also 
failed to explain why he took the first two promissory notes as a 
payment in cash. There was no bank at Piet Eetief with which 



138 



EEPOETS OF THE HIGH COURT 



1893 

KONITSKT 

V. 

Fkeemait. 
Kotze, C.J. 



he could discount them. In a large town, where there was a 
hanking institution, the acceptance of such notes as cash might 
pass ; hut not in a village like Piet Eetief . If the plaintiff was not 
in a position to pay 1,000^. in cash when he entered into the trans- 
action with the defendant, then it was not prohahle that, in a place 
like Piet Eetief, he would be able to do so within three or eight days. 
The inevitable conclusion to which I have come is, that the de- 
fendant was not serious about the payment being made in cash, 
but that he merely wanted to have Konitsky's signature to an 
acknowledgment of debt, upon which he could then take legal 
proceedings at his own pleasure. By obtaining possession of 
Eabie's promissory note he assured to himself the payment of a 
portion of the money owed to him by Konitsky. All the profit 
out of the agreement would accrue to Freeman, for the mineral 
rights acquired under the agreement have not, and never have 
had, the slightest value. The plaiatiff must be granted a restitutio 
in integrum. 

The defendant is ordered to hand back to plaintiff the promissory 
notes dated 7th July, 1893, and also to pay the costs of this action. 
The plaintiff is entitled to his expenses as a material witness. 



Coram : 
KOTZE, C.J. 
deKOBTE.J. 
MOE.ICE, J. 

1893 
4 Julj/. 



MELT MAEAIS v. ELOFF. 

It is the duty of every owner or occupier of lands or houses to see that his land 
or huilding, adjoining a road used hy the public, is in such a condition that 
it is not a cause of danger to persons who have the right to use this road, 
A person who stretched wire over land helonging to him, by reason of which 
a road, not proclaimed, but- used hy the public and running across his 
land, is cut off, held liable for damage caused to a traveller who, without 
having notice of this closing, and without having been warned by the owner, 
came into contact with this wire after darJc, and thereby sustained damage 
to his carriage and horses. 

In this matter an action was brought by the plaintiff on 3rd July, 
1893, for the recovery of the sum of 150/. as compensation for 
damage caused to two horses and harness belonging to him. The 
facts were as follows : — The defendant was owner of a certain piece 
of land, a few miles north of Pretoria, which was inclosed with 
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barbed wire up to a point close to a road, and running across this 1^93 
land along the eastern side of the fence ; this road, although not Maeais 
proclaimed as a public road, was nevertheless used by the public. 
The plaintiff was fully aware of the existence of the fence, which 
was erected in September, 1892. But subsequently, in October, 
1892, with the approval of the G-overnment and of the In- 
spector of Public Eoads, the fence was extended and lengthened 
by the defendant in such a way that the said road, or a portion of 
it, was closed off, so that the eastern corner post of the fence came 
to stand to the eastward of the road which ran north and south. 
The result of this closing off was that persons coming along the 
road, which was thus partly closed, to Pretoria, on reaching the 
fence were compelled to turn to the left, i.e., eastwards, in order to 
be able to continue their journey round this turn. 

It appeared from the evidence that the defendant had taken no 
measures to let the public know of this alteration in the fence or 
to warn travellers against the danger caused thereby. 

It subsequently happened that on the 3rd April, 1893, late in 
the evening, the plaintiff, who had been out shooting with a friend, 
and who knew of the existence of the first fence but had no know- 
ledge of its having been subsequently lengthened, came along this 
road to Pretoria. It was dark when they reached the neighbour- 
hood of the fence, and, therefore, the plaintiff told the coachman 
to drive cautiously and to be on the look-out for the barbed wire fence, 
which he thought still stood in its old position — that is, to the west 
of the road along which they were coming. The coachman also 
knew nothing of the lengthening of the fence, and none of the 
party had noticed it on their journey out. Shortly after the 
plaintiff's warning to the coachman the horses, without having left 
the road, came into contact with the wire to the eastward of the 
place where the earlier fence, known to the plaintiff, stood ; and by 
this the horses were seriously injured and the harness damaged. 

On these grounds defendant was sued for damages in the 
amount above mentioned. 

Wessels (with Curlewis), for the plaintiff, quoted Voet (9. 3, 1) 
and Smith on Negligence (pp. 30 and 43) as laying down the prin- 
ciple applicable to this case — Sic utere tuo ut alienum noii laedas — 
and further pointed out that the public were accustomed to avail 
themselves of this road, and that, for the purposes of the plaintiff's 
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1893 claim, it was unnecessary that the road should he proclaimed by 
MaeJjs the Government. Yoet (9. 3, 5) showed that it was enough that 
the public used the road. Granted, therefore, that the defendant 
had the right to close this road, he must still do it in such a manner 
that it gave rise to no danger to the travelling public, and that no 
one travelling along a well-known and much-frequented road could 
be injured thereby. The defendant was negligent. He acted 
carelessly by an act of omission, for the consequences of which he 
was therefore liable. The case of Bushes v. Leyds N.O. was in 
point here. 

Coster (with Hollar d), for the defendant, urged the Court to 
be cautious in applying the principle laid down by Buskes v. 
Leyds N.O. to the facts in the case before the Court. It was 
further pointed out that the defendant had the right to fence his 
property, and, although his right to do so was not disputed, 
but rather the manner in which he had done so, still the cir- 
cumstances of this country required that it should be done 
with barbed wire. Reliance was placed on the Digest (9. 2, 
28), coupled with the assertion that the plaintiff ought to 
have known that the fence was there. The first fencing was 
done in September, 1892, and reached up to the road on the 
west side. One month later, in October, 1892, that fence was 
continued to the point where it stood when the accident occurred. 
How, then, did the plaintiff manage in a month to learn so 
accurately where the fence stood and yet not to have noticed during 
the following months that it had been altered ? The plaintiff knew- 
that there was danger, and, therefore, had to blame his own care- 
lessness for his having suffered damage. (Digest, loc. cit.) The 
fence was at a distance of 311 feet from the public road. 

Wessels, in reply, referred to Grotius (Heerenwegen 2. 35, 
note 9). 

Cur. ad. vult. 

Postea. 4th July. 

The Court having agreed on its decision, found that there was 
no negligence to be attributed to the plaintiff, but that defendant, 
assuming that he had the right to close the road, should have taken 
proper measures to warn the public against the danger when he 
placed a fence of barbed wire across a road used by the public, and, 
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therefore, gaye ]"iidgment for the plaintiff for 100/. with costs. The 1893 
Chief Justice at the same time expressed his regret that he had as MAEAia 
yet been unable to put his judgment into writing, but hoped to do 
so at a later date. 

Postea. 16th July. 

KoTZE, C. J., delivered a written judgment in which, after reciting 
the facts as given above, he continued as f oUows : — The question 
now is whether defendant can be held liable for the damage suffered 
by the plaintiff ? Before extending his barbed wire fence the 
defendant went to the Grovernment architect and the inspector of 
roads to inquire whether he might make this extension and 
so close the road used by the public in view of the fact that 
about 300 paces would be left open for a public road between 
his lands and the adjoining farm, Eietfontein. Assmning, now, 
for the purpose of this case, that the defendant had the right to 
close the road and shift it further east, then the plaintiff con- 
tends that the closing of the road should have been done by 
the defendant in such a manner as to involve no risk to persons 
making use of the road. Is the defendant entitled, by stretching 
either smooth or barbed wire (which latter is the more dangerous), 
by digging a trench, by heaping up stones or in any other way, 
to close the TOad or alter it without giving people travelling 
along this road after dark due notice of what he had done, so' 
as to put them on their guard against the danger placed there 
by bim ? I am of opinion that he is clearly bound to protect 
the public who use this road after dark against the consequences 
of his acts. The interest of the community demands that the 
public roads and ways shall be free and safe for all persons. 
This rule is laid down by Ulpian (Dig. 9. 3, 1, § 1). No 
person,' therefore, is justified in throwing, placing or suspend- 
ing over any public road, any object which may cause damage to 
another using that road. It is of no consequence whether the 
road be a public or a private one, if only at the time of the 
occurrence people were in the habit of using it. (Voet, 9. 3, 5; 
Corby v. Hill, 4 Jur. N. S. 512 ; ClarTt v. Chambers, L. E; 3 U. B. 
827; 38 L. T. 458.) Moreover, it makes no difference whether 
the obstacle or danger be placed on, over, or alongside of the road. 
It is the duty of every owner or occupier of lands or houses to see 
that his land or building, where it adjoins a road used by the 
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1893 public, is in such a condition ttat it causes no danger to persons 

Maeais having the right to make use of that road. No one is therefore 

*• permitted to dig ditches or pits on his own land in the imme- 

' diate neighhourhood of a public road without fencing them, so 

Ko tze, C .J. ^■^^^ ^^y, pgpgQQ ■being on the road after dark shall not meet with 
an accident, if he for some reasonable cause or other should swerve 
a few paces from the road. Voet (9. 2, 18), in this connection 
quotes with approval the opinion of Paulus and Ulpian (Dig. 9. 
2, 28 and 29 pr.), who put the case of the digging of pitfaUs and 
the setting of snares to catch wild animals. Where that has been 
done in or alongside a road, and no warning is published or given, 
^;he person who has caused the danger is held liable. But it is 
different if the pit be dug or the snare set in a place where it is 
customary to do so, that is, at a distance from the road. The 
following cases all bear out the doctrine of the Pandects as laid 
down by Paulus and Ulpian : Coupland v. Hardingham, 3 Campb. 
398 ; Barnes v. Ward, 9 0. B. ; Eounsell v. Smyth, 7 0. B. 
N. S. ; Sardcastle v. South Torkshire Rail. Co., 5 Jur. N. S. ; 
£Ms V. South Yorkshire Rail. Co., 7 L. T. N. S. 350 ; and 
Tarry v. Ashton, 1 Q,. B. D. Similarly, the building by a muni- 
cipal council of a bridge without a proper breastwork or parapet, 
was considered by the late Mr. Justice Bell, in the Cape Colony, 
as proof of negligence. (Cf. the case of the Liesbeek Muni- 
'cipality v. Partridge, 4 Juta, p. 305.) The principle of respon- 
sibility, as laid down in the Pandects and taken over by the 
Eoman-Dutch law, has already been applied by this Court in 
the case of Buskes v. The State. There it was shown that 
certain persons, acting on behalf of the Government, were engaged 
in repairing the public road from Pretoria to Johannesburg. A 
hole was dug to procure gravel required for the repair of the 
road, at a distance of about nine feet from the road, and there- 
fore in its immediate neighbourhood, and just at a spot where the 
road took a slight turn. This hole was left quite open. Buskes, 
who was travelling along the road after dark, going from Pretoria 
to Johannesburg, with a cart and two horses, fell into this hole and 
sustained severe injuries. On these facts the Court awarded, him 
substantial damages. It has, however, been contended in the present 
case, that the plaintiff knew of the erection of the barbed wire fence, 
and that, since he knew of the danger, he had shown negligence on 
his part, as he ought to have avoided the danger. (L. 28 § 1, ad 
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leg. Aquil.) Grueber, in his commentary on this lex, rightly remarks 
that the onus of showing that the plaintifE has been negligent lies 
on the defendant. It is clear that if the plaintifE knew of the 
existence of this wire across the road, and could, by adopting 
ordinary care, in turning out of the road and driving past it, have 
been able to avoid the danger, he cannot reasonably be heard to 
complain. He who by reason of his own negligence suffers loss is 
not considered to be injured. (Dig. de Reg. Jur. 1. 203.) Now was 
there any negligence shown on Mai'ais' part ? He has positively 
stated that, although he had on one previous occasion, in December 
last, passed by the defendant's fields, he had not noticed that the 
defendant had constructed a fence across the road. That is quite 
possible, because, for a short distance, there is more than one track 
running in and out of the road in question, and it is this last road 
which the defendant, as he himself frankly admitted, had closed 
with wire. The plaintiff was well acquainted with the position of 
the corner post on the western side of the road, but he did not know 
that the wire had subsequently been extended from that post to a 
point on the eastern side of the road. When the plaintiff arrived 
about 300 yards from the old corner post, he told his coachman to 
drive cautiously and to keep a good look out for this post and the 
fence to the west of the road. We have in evidence the important 
fact that the horses came into contact with the wire at a spot to the 
east of the old comer post and in the middle of the road. Con- 
sidering that the plaintiff had warned his servant to be careful, it 
is reasonable to suppose that he wished to avoid danger and not to 
seek it, and the mere fact of the accident having occurred to the east 
of the old comer post certainly does not justify the inference that the 
plaintiff or his coachman was negligent, for it is not inconsistent 
with the plaintiff's statement that he did not know of the existence 
of the wire across the road. Had the horses collided with the wire on 
the western side of the corner post, the inference would have been 
different, and there would then certainly have been proof before 
the Court of negligence on the part of the plaintiff. We must 
also bear in mind that on various occasions, both before and 
after the occurrence of 3rd April, other persons as well, who 
were on their way from Wonderboompoort to Pretoria by this 
road, drove up against the wire in the dark, and that, too, at the 
exact spot where the plaintiff did so. The fact, therefore, of the 
wire having been extended about five months before Marais drove 
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into it, cannot alter the position, for the condition of things (judging 
by what we ascertained from an inspection in loco) is such that 
anyone coming along the road in the dark, and not knowing of the 
wire being across the road, would go straight up against it, unless 
he was warned in time. As the defendant has failed to establish 
his defence, that there has been negligence on the part of the 
plaintiff, he must be held responsible for the consequences of his 
imprudent act. 

Judgment was thereupon given for the plaintiff as already 
reported. 



Coram : 
KOTZE, C.J. 
deKORTE,J. 
MOEICE, J. 

1893 
1 July. 



B. VOESTEE V. J. E. BLENOOWE. 

A Judge is not empowered to declare that a person has forfeited his rights to 
claims hy reason of his not having complied with the requirements of the 
Gold Law, unless the law expressly so enacts, or unless that le the inevitable 
inference from the law. Where, therefore, a person pegs claims and only 

puts in the middle pegs, without subsequently putting in corner pegs, within 
the period required hy sect. 63 of the Gold Law of 1891, he does not 

forfeit his right to those claims. 

This was an appeal from a judgment given by Jorissen, J., in a 
case heard by him in the Circuit Court of Pietersburg in Sep- 
tember, 1892. The respondent (plaintiff in the Court below) had 
brought an action against the appellant for a declaration of rights 
in regard to certain twenty-four claims situated in the Klein 
Letaba Goldfields, with a prayer that the Court should order the 
Mining Commissioner of the district to issue to him licences for 
the said claims, the renewal of these licences to him having been 
refused by the said official. The fa,cts are fully recited in the 
judgment of Jorissen, J., given below, but those on which the 
judgment was based, on appeal, are as follows : 

Vorster, the appellant, had the claims in question pegged out for 
himself on 11th May, 1891. This pegging was done by merely 
putting in the middle pegs. No corner pegs were put in, in terms 
of sect. 63 of the Gold Law, nor were any trenches dug. 

About a month after the claims had been pegged out by Yorster 
in this way — that is, on 12th June, 1891 — the respondent had these 
claims pegged out for himself, the person who did this pegging 
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being well aware that the appellant had already pegged out the 1893 
claims ; but believing that he was entitled to peg, because the Voesies 
appellant had not complied with the requirements of the Gold Law, 
either when he pegged or subsequently, in that he had not put in 
any corner pegs. The respondent paid his licence moneys regu- 
larly up to October, 1891, when the Mining Commissioner refused 
to issue any further licences to him. No licence moneys were paid 
in respect of these claims by Vorster after May, 1891, and there- 
fore his licences for them lapsed. Subsequently, however, he got 
permission from the Government to renew them, subject only to 
the rights which the respondent might in the meantime have 
acquired in regard to the claims. Now, the plaintiff in the Court 
below (now respondent) alleged that the claims belonged to him, 
because the pegging by the appellant in May, 1891, was so imper- 
fect, on account of the absence of the corner pegs required by law, 
that, in terms of the law, the appellant had forfeited his rights to 
the claims. 

The Judge in the Court below accepted the contention of the 
plaintiff (now respondent) as correct, and gave judgment against 
the defendant (now appellant), with costs. 

JoRissEN, J., who tried the case, said : This action was brought 
by the plaintiff for a declaration of his rights in respect to certain 
twenty-four claims on the Klein Letaba Goldfields, on which the 
defendant was wrongfully trespassing, and upon which the Mining 
Commissioner of Haenertsburg refused to renew the licences. The 
defendant had confined himself to a general denial, but subse- 
quently, with the leave of the Court, added a special plea, to the 
effect that he had an earlier title to the claims than the plaintiff 
held, since he had taken out Kcences on the 11th May, 1891 — one 
month before the plaintiff took out his licences. 

The evidence produced shows that the plaintiff took out twenty- 
four prospecting licences on 12th June, 1891, and on these he 
pegged out twenty-four claims, numbered 314 — 337, of which a 
proper diagram has been made. In August plaintiff slightly shifted 
the position of these claims, and gave due notice thereof to the 
claim inspector, besides haying another diagram made. He paid 
the licence moneys reguliHy month by month, pegged out properly 
according to law, and had erected beacons and dug trenches. On the 
6th October the Mining Commissioner refused to accept the licence 

S.A.K. ^ 
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moneys, and continued to refuse them each, month, by virtue of an 
order from the Minister of Mines, issued because the defendant, 
B. Yorster, claimed to be entitled to the ground. Hence the 
action against Vorster, asking the Court to declare that plaintiff is 
properly entitled to the claims, and to order the Mining Commis- 
sioner to receive the licence moneys. 

The defendant's case is based on the allegation that he pegged' 
out these claims, together with more than a hundred others, first in 
October, 1890, and again in May, 1891. 

It is a fact that Mr. Vorster did take out 130 prospecting licences 
in October, 1890, and did pay the licence moneys for one month. 
But did he then duly peg ? There can be no doubt that that was 
not then the case. His one witness, W. A. Watt, who was his paid 
employee, states : " I did not peg the ground in 1890, but I did 
peg it in 1888 or 1889 ; " and he states, in addition : " I was not 
there in 1890." From his evidence I come to the conclusion that 
Vorster, together with Adendorff and others, did have pegs put in 
in various places in 1888 or 1889, on what are now known as the 
Klein Letaba Goldfields. That was done before this area was 
thrown open for prospecting. This was only declared to be open to 
prospectors on 15th September, 1890. Therefore whatever may 
have happened before that date, or whatever work may have been 
done there, the prospector did not by reason of it obtain title to 
anything. Vorster took out licences in October, 1890, but failed to 
have the claims properly pegged out. Perhaps he relied on the 
host of pegs which had been put in on his behalf by Watt one 
or two years previously, at a time when this area had not yet been 
thrown open to prospectors by the Grovernment. Assuming that these 
pegs were middle pegs (referred to in sect. 63 of the Gold Law, 
No. 10 of 1891), then he failed to fix the corner pegs of his claims 
within seven days of the first pegging, and to show the situation of 
his claims by corner beacons. It is quite true that the Minister of 
Mines states that he saw Vorster's corner pegs in October, 1891. 
This statement is vague and, in addition, unsatisfactory. " I do 
not know," he says, " whether I saw two rows of pegs. The pegs 
stood scattered, with the names on them of the people for whom 
Vorster had taken out these licences. Most of them were without 
pegs, pegs about six or seven months old. I saw about three old 
corner pegs of Vorster's." Now, this is very unsatisfactory. It 
appears to me that the witness thought it was enough if Vorster 
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placed a corner peg here and a peg there on a block of 130 claims. 
But as no amalgamation of claims can be effected on an unproclaimed 
goldfield, Vorster had not complied with the law by placing two or 
three corner pegs in the ground. He should have put in 262 pegs. 

Although, therefore, this purported pegging in October gave 
Vorster no right to the possession of the claims, let us suppose that 
it did; even then, by his failure to put in comer pegs within 
seven days, coupled with the circumstance that he ceased to pay 
licences after the first month, he lost all his rights, and the claims 
again became open ground. 

If Yorster has any right to these claims, that right can only, as 
was correctly noticed by his counsel when he sought and obtained 
leave from the Court to put it in as a special plea, be derived from 
the taking out of new licences and the re-pegging of these claims 
in May, 1891, one month before the plaintiff pegged out his 
twenty-fotir claims. It is proved, as a matter of fact, that Vorster 
took out 130 prospecting licences in May, 1891, but, as against 
this, it has not been shown that he thereupon pegged out these 
claims according to the Grold Law. It is true that Vorster's 
employee, Watt, states that he pegged out on the 13th May, and 
that he worked there, sinking, inter alia, a, shaft from thirteen to 
fifteen feet deep, but he failed to state how many older pegs he 
found there or how many comer pegs he put in. And the fact that 
afterwards, in the month of October, Mr. Christian Joubert, 
Miaister of Mines, saw only two or three comer pegs, whilst 
J. Joubert could not state what pegs he saw, confirms the evidence 
given by the other party to the suit to the effect that when they 
pegged in June there were only old middle pegs to be found and 
absolutely no corner pegs, or, at any rate, a couple of old ones. 
But, even if the evidence of Messieurs Christian Joubert and 
J. Joubert were favourable to the defendant, it would be of little 
weight, for they only state what was to be found in October, 1891, 
and not what was done in regard to the matter in the previous 
May. There was opportunity enough for Mr. Vorster to have pegs 
put in after he became aware of the fact that Blencowe had pegged 
out claims on ground which he (Vorster) wanted for himself, 
and he could have done this subsequently, long after the month of 
May, or even of July. The fact that the party along with which 
the Minister of Mines made his inspection took with them new 
pegs for the defendant Vorster — marked 11. 5. 1891 — makes it 
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VoKSTEE defects of his pegging in May. In any case, he did the same 

"• thing in the payment of licences by paying in July, at the office 

' of the Minister of Mines at Pretoria, licence money which should 

Jorissen, J. j^^^Q ^gg^ p^j^ Q^ tj^g 11^^ oj. i2th June to the Mining Com- 
missioner at Haenertsburg. The conclusion is, therefore, that 
Vorster did not, in May, 1891, comply with the provisions of the 
law — that corner pegs must be fixed on each claim within seven 
days. It is true that one witness came before me to confirm 
Watt's statement, i.e., Bauman, but I refuse to attach any credence 
to this man's evidence. Watt's statement that he did a lot of 
work on this ground in May, 1891, inter alia, sank a shaft 
thirteen to fifteen feet in depth, is in conflict with the evidence of 
his employer, Yorster, who assured me that he had expended about 
300^. or 400/. for work done by Watt on the Klein Letaba Gold- 
fields, but that was in the years 1888 and 1889, not in 1891. 

When Yorster failed properly to peg out his claims in terms of 
sect. 63 of the Gold Law, the ground again became open ground. 
Beyond that, he himself, by failing on 11th June, 1891, to renew 
the licences with the Mining Commissioner on the expiration of the 
first month, caused the ground to become open ground again. 

When, therefore, Blencowe, the plaintiff, pegged out the claims 
under his licences on the 12th of June, he did so on open ground. 
There is no objection raised to his title by reason that he 
did not, in one or other respect, with regard to pegging, &e., 
comply with the provisions of the law. The only ground upon 
which his right is refused him practically resolves itself into the 
assertion that he jumped, or annexed, the defendant's claims. The 
weight of evidence forces me to a different conclusion, and that 
is, that the defendant, B. Yorster, used or abused his influential 
position, that at odd times and places he pegged off at random 
what bore the appearance of claims, now and then paid licences 
for a month, but never complied with the provisions of the 
Gold Law, hoping, perchance, to be protected by his relations 
in his possession of claims which, by illegal methods, he was 
preventing other persons from having or enjojdng. He was 
to a certain extent successful in that course, for the Minister 
of Mines advised the Government to protect Yorster. The pro- 
visions of the Gold Law, however, apply equally to great and 
small. 
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I therefore conclude that the plaintiff's exclusive title to the 
twenty-four claims, numbered 314—337, on the Klein Letaba 
Q-oldfields, has been proved, and that, therefore, the Mining Com- 
missioner of Haenertsburg must be ordered to issue proper 
licences against payment of licence money, and that the defendant 
be further restrained from trespassing on the said claiins. The 
first defendant must pay the costs of this action. 

The appellant thereupon appealed against this judgment to the , 
High Court. 
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for the appellant, referred to sects. 63 and 63a, from 
which, he contended, it was perfectly clear that it was not necessary 
to dig trenches when pegging- out quartz reef claims, and that the 
pegger or claim-holder did not forfeit his claims when no corner 
pegs were put in, but simply became liable to a fine. The onus 
lay on the respondent, plaintiff in the Court below, of proving that 
the claims pegged out afresh by him were open ground because of 
the absence of corner pegs. 

Coster, for the respondent, urged that the mere possession of 
licences was not sufficient. The ground must be pegged out or 
beaconed off according to law. The very existence of a penalty 
clause in sect. 63a showed that the claims were forfeited where the 
provisions of sect. 63 had not been obeyed. It was not sufficient 
merely to peg, the pegging must be done properly, or else the 
claims were forfeited and the ground became open ground again. 

The Court allowed the appeal and ordered the respondent to pay 
the costs of suit. 



KoTZE, C. J., in delivering judgment, said: I cannot agree with 
the ratio decidendi of the learned Judge in the Court below, by whom 
jadgment was given against the appellant on the ground that he 
had not put in the corner pegs of his claims within seven days, 
and had, therefore, according to the Gold Law, forfeited his 
claims. Sect. 63 says nothing about forfeiture, and such a penalty 
cannot be applied unless it be expressly enacted or follows by manifest 
implication. Where a person pegs he must do so properly, otherwise 
he makes himself liable to a fine, but it does not follow from that 
that he forfeits his claims. When the present respondent pegged, 
Vorster had already done so, and his licences were still in force. 
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The person who pegged for the respondent knew that these claims 
which he pegged out for the respondent were abeady pegged out 
hy Vorster, and he was. not justified in treating this ground as 
being open merely because he saw no comer pegs there. The onus 
of proof lay on the plaintiff in the Court below (now respondent), 
and he has not succeeded in establishing his claim. The appeal is 
therefore allowed with costs, and the judgment in the Court below 
altered into one of absolution from the instance, with costs 



is 



against the plaintiff, now respondent. 

De Korte, J., and Morice, J., concurred in this judgment. 

Attorney for the appellant : P. Nel, 

Attorneys for tlie respondent : Booth and Weasels. 
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J. NICOLLS V. LETDS N.O. 

A Mining Commissioner lias no authority hy virtue merely of sect. 28 of the Gold 
Law to withdraw pieces of land on a proclaimed area from being mined upon 
in order to reserve them for stands in case of an eventual expansion of a 
town or village ; hut may do so only for purposes of a similar nature to 
those mentioned hy the Act. 

The plaintiff had on loth March, 1893, made apphcation.to the 
Mining Commissioner of Johannesburg for the issue to him of 
seventy provisional licences entitling him to peg off a like number 
of claims on the proclaimed farm Eandjeslaagte, district of 
Heidelberg. The piece of ground which the plaintiff wished to 
peg was pointed out, and at the same time the necessary powers 
of attorney were exhibited and a tender of payment made for the 
licences asked for. The Mining Commissioner, however, without 
having received instructions to that effect from the Government, 
but relying on sect. 28 of the Gold Law of 1892 (quoted below), 
refused to issue the licences as required, on the ground that, under 
the terms of the section quoted, he had the right to decide on what 
portion of a proclaimed area it was permissible to mine or build 
and where these operations were not permitted ; and that he had 
reserved the piece of ground so pointed out for stands, and that no 
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person, therefore, could legally peg out claims on it, although there 1893 

had as yet heen no buildings erected on it. Nkolls 
The section of the Gold Law referred to reads as follows : 



V. 

Letds N.O. 



The Mining Commissioner shall have the control over the 
(gold) field or fields, over which he is appointed. He shall 
also have authority to regulate and control all matters concern- 
ing the mines, in terms of this law and of all regulations which 
may he published by the Government by virtue of this law. 

He shall further take cognisance of the complaints of the 
diggers, and shall do aU things which may conduce to the 
public interest, to the advancement of the prosperity of the 
diggings and the health of the popidation on them, e.g., the 
fixing of places where no mining may be carried on, the keep- 
ing open of roads, in which shall also be included tracks or 
roads from the mines to the batteries, and shall fix upon places 
suitable for water-rights, and upon aU such other places as he 
may from time to time be instructed by the Government ; 
the whole control of the issue, where necessary, of stand 
licences and the marking ofi of areas where buildings shall or 
shall not be erected. 

The plalntifE thought that tht Mining Commissioner had 
exceeded the limits of his authority in refusing him these licences, 
and instituted an action against the State, asking the Court to 
declare : (a) that- he was entitled, in terms of sect. 61c of the 
Gold Law, to obtain these provisional licences ; (b) that he was 
entitled to take out the 70 licences for the persons whose powers of 
attorney he held ; (c) that he was entitled to peg out the ground 
beaconed off by him; and (d) that the Mining Commissioner 
should be ordered by the defendant to issue to the plaintifE the 
licences for which application had been made. 

Rollard (with Coster), for the defendant. 

Wessels (with Leonard, J. W.), contended that the interpretation 
placed upon sect. 28 by the Mining Commissioner was too wide. 
Sect. 28 must be read in conjunction with sect. 21. The Mining 
Commissioner could not arbitrarily, and in general declare where 
one could mine and where not. He was bound by the limitations 
expressed in sect. 28, and he could, in withdrawing proclaimed 
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Nicoils cases ejusdem generis with those specified in that section — to roads, 

''■^ „ for example. 
Lbtiis N.O. '■ 

The Court declared that the Mining Commissioner was not 
empowered by sect. 28 of the Gold Law to refuse to issue the 
licences, since the law gave him no unlimited authority to close a 
piece of proclaimed land simply because he thought it desirable for 
the extension of the town; and ordered that Hoenoes should be 
issued within certain boundaries. 

KoTZE, C. J., in his judgment, said : There can be no doubt that 
the area in dispute is open ground, and that any person who com- 
plies with the provisions of the Gold Law is entitled to peg out 
claims there. The Mining Commissioner has, however, refused to 
issue the necessary licences for pegging to the plaintiff, giviag as 
his reason that the land upon which it was intended to peg was 
reserved for the extension of Johannesburg. In justification of his 
action he relies on sect. 28. But that section by no means confers 
on him such wide powers, as it provides that he shall exercise his 
authority according to the provisions of the Gold Law. In the 
exercise of his powers he must confine himself to objects of a 
nature similar to those specified by sect. 28. Now providing for 
the possible growth of Johannesburg cannot be said to be of the 
same nature as the provision for a road. If the view of the Mining 
Commissioner was correct, it would be left to his discretion to 
reserve large portions of a proclaimed area, and so close them, and 
subsequently obtaiu the approval of the Government, and in this 
manner evade the provisions of the law in regard to the closing of 
areas once proclaimed. 

De Koete, J., concurred in the judgment of Kotz4, C. J. 

Ameshoff, J., was of a different opinion, holding that the 28th 
section of the Gold Law gave the Mining Commissioner the power 
to reserve land on proclaimed areas for stands. 

Attorney for the plaintiff : H. SchoUz. 
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J. J. WILLIAMS Coram: 

KOTZE, O.J. 
deEORTE.J. 

THE GELDENHUIS GOLD MINING COMPANY and ameshopf.j. 
LEYDS N.O. 



Where a person has pegged out claims hy virtue of his holding provisional 
licences, in terms of sect. 61o of the Oold Law, and subsequently sues the 
Mining Gommissioner for a renewal of those licences, it is not necessary that 
the parties whose powers to peg he held should be Joined with him as 
co-plaintiffs in the action, nor that their names should be mentioned in the 
summons, nor that the powers of attorney should be attached to the 
summons. 

The plaintiff alleged in his summons that he had on the 27th 
December, 1892, pegged out 500 claims on the proclaimed farm 
Blandsfontein, in the district of Heidelberg, under provisional 
licences granted to him by virtue of powers of attorney exhibited by 
him to the Mining Commissioner. That, notwithstanding his having 
complied with all the necessary provisions of the law, the Mining 
Commissioner had, under instructions from the Government, 
refused to renew his licences ; and also that he had been dis- 
turbed in his possession of the claims by the defendant company, 
which had had his pegs removed from the claims ; wherefore he 
prayed that the Mining Commissioner should be ordered to renew 
the licences taken out by him, and also that the Geldenhuis 
Company should be restrained from further disturbing him 
in his possession. The defendants excepted to the summons on 
various grounds — viz. : 1st, that the names of the parties on whose 
behalf the provisional licences had been taken out were not men- 
tioned in the summons ; 2nd, that those parties should have been 
joined as co-plaintiffs; 3rd, that the plaintiff had produced no 
powers of attorney to show that he was authorised to proceed at 
law on behalf of those parties. 

Leonard, J. W. (with Wessels and Esselen), for the plaintiff. 

Curkwis (withSbferc? and Coster), for the defendants, contended 
that, ex facie the summons, the plaintiff was suing on behalf of certain 
principals, and that he was bound to state the names of those 
principals, or to attach their powers of attorney to the summons. 
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WlLLIAHS 
V. 

Geldenhxtis 
G. M. Co. 

AND 

Letds N.O. 



The Court unanimously overruled the exceptions. 

KoTZE, 0. J. : Eegard being had to sect. 61o of the Gold 
Law, I think that the exceptions are bad. For sect. 61c gives 
plaintiff the right to peg out provisionally in his own name, and 
he must therefore be considered as having, for the time being, the 
power to take steps to protect 'that right. The Court must con- 
sider the question as nunc pro tunc, and the exceptions must 
therefore be overruled, with costs. 



Attorney for the plaintifl : ScJioUz. 

Attorney for the defendant company : P. Nel. 



Coram, : 
KOTZE, C.J. 
deKORTE,J. 
MOBICB, J. 

1893 
22 July. 



J. E. EOTHWELL 

V. 

THE NEW EIETFONTEIN GOLD MINING- COMPANY 
AND LETDS N.O. 

Pegging of claims declared illegal on a mynpacht granted before the proclama- 
tion of the farm, although not specially reserved ly the proclamation, and 
although the mynpacht deeds were not signed hy the Gfovernment until after 
the proclamation, but before the pegging. 

The farm Eietfontein was proclaimed as a public goldfield on 
1st August, 1888, and by the proclamation certain gardens, culti- 
vated lands, and other areas were reserved ; but no reservation was 
made by it of any mynpacht. 

Messrs. Eudd, Ehodes, and Caldecott, the then owners of the 
farm, had, however, applied to the Government in June, 1889, and 
therefore some months before the proclamation, for three mynpachts, 
in extent one hundred morgen. They were informed by the 
Government on the 7th and 10th July, 1888, that the mynpachts 
had been granted to them, but only for sixty-eight morgen of land. 
The mynpachts were also properly beaconed ofE during the month 
of July, and a diagram made of them, which diagram was approved 
during that same month. At the same time, the mynpacht leases 
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were drawn up and signed by Rudd, Ehodes, and Caldecott before 1893 
1st August, the day of the proclamation, and then deposited in the Rotswell 
offices of the Government for its signature, which, however, was not ^■ 

affixed to them until several weeks after the proclamation of the Kietfontein 
farm — that is, about 21st August, 1888. These mynpachU subse- *^- ^- ^°- 
quently, on 20th June, 1892, became the property of the defendant Letds N.O. 
company. The plaintiff, to whose knowledge it had come some 
weeks previously that the mynpachts were not reserved by the pro- 
clamation, subsequently, on 14th April, 1893, pegged out 300 
claims on these mynjpachts, under provisional prospecting licences, 
as being open ground, although he was perfectly well aware of the 
fact that the defendant company claimed this ground, and although 
the beacons still properly showed the names of the original owners 
of themynpacM. On 17th April, 1893, he was disturbed in his pos- 
session by the company and driven off the ground. Thereupon the 
plaiatifi came to the Court for a declaration of rights to the claims 
he had pegged, and for an order perpetually restraining the com- 
pany from disturbing him in his possession, and for other purposes. 
The company made -a claim in reconvention against the plaintiff 
for 100,000^. as damages. 

Leonard, J. W. (with Cloete) , for the New Eietf ontein Company. 

Sollard (with Coster), for Leyds N.O. 

Wessels (with Curlewis) for the plaintiff, in addressing the Court, 
urged that the point which the Court had to decide was whether 
the area on which the claims were pegged out was open ground on 
14th April, 1893, when plaintiff pegged ; in other words, who had 
the better title, EothweU or the company ? If the Court found 
that mynpacht leases had not actually been issued until after the 
proclamation, it followed logically that the original applicants had 
never actually obtained title to the mynpachts, since the Grovern- 
ment had no power to grant mynpachts on an area already pro- 
claimed. The mynpacht was actually obtained by virtue of the 
mynpacht lease ; the negotiations preliminary to the actual lease 
gave them no title to the mynpacht. In the present case, the 
whole farm was proclaimed on 1st August, 1888, without the reser- 
vation of any mynpacht. The mynpacht leases belonging to the 
defendant company were not dated until the 23rd August, 1888. 
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1893 But every reservation of a mynpacht must be expressly made at 

EoTHWELL the time of proclamation. {Oosthm'sen v. The Jewell Co., decided 

"• July, 1890.) The irregularity in the grant could only be removed 

EiETFONTEiN by a resolution of the Volksraad. 
G. M. Co. 

AND 

LetdsN.O. The Court, being of opinion that the plaintiff had made an 
infringement on the rights of the New Eietf ontein Company, with- 
out hearing counsel on the other side gave judgment for the 
defendant company and ordered the plaintifE (Morice, J., dissent- 
ing) to pay the sum of 500/. as substantial damages. 

KoTZE, C. J., after reciting the facts, said : It has been proved 
that no diagrams of mynpachts are ever confirmed or approved 
until the grant of the mynpacht has first been finally confirmed by 
the Government. In the case before us the diagrams were confirmed 
and the mynpacht leases were deposited for the signature of the 
State Attorney previous to 1st August, 1888 ; only the mynpacht 
leases were not signed until 21st August, 1888. The question 
therefore arises whether this informality must be considered 
to be so material that the grant of the mynpachts must lapse by 
reason of it. In my opinion that is not so. The Government 
undoubtedly thought that the grant of the mynpachts had taken 
place before ]st August, 1888. If it were held that the 
slightest informality in the granting of property for the purposes 
of mining affords suflicient ground for declaring legal titles 
invalid, the mining industry would certainly be placed in the 
gravest danger. The mere additional fact, in the case before 
us, that the leases were only signed three weeks subsequent to the 
proclamation, did not justify the plaintiff in infringing years 
afterwards on the rights of the New Hietfontein Company. The 
decision in the case of Oosthuizen v. The Jewell Co. is in no way 
in conflict with this view, but is perfectly consistent with it. The 
Court does not now feel called upon to state what the position of the 
plaintiff would have been had he pegged between the 1st and the 21st 
August, 1888, but as matters stand at present he must be con- 
sidered to have acted mala fide. There must therefore be judg- 
ment for the defendant company with costs ; and the plaintiff is 
also ordered to pay the company the sum of 500/. as damages. 

De Korte, J., concurred in the judgment of the Chief Justice. 
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MoRiCE, J., concurred in the above judgment in so far as the 1893 

claim in convention was concerned, but was of opinion that, as the Bothwell 

plaintiff had taken legal advice before pegging, he could not be "• 

considered to have acted malA fide, and must therefore not be cast Eietfohtein 

in damages, for there had been no proof that the company had ^' ^'^°' 

suffered any. The sum of 1^. as damages would meet the case. Leyds n.o. 

Morice, J. 
Attorneys for tie plaintiff : Rooth and WesseU. 

Attorney for the defendant company : Haarhoff. 



E. D. CHESTEE v. H. CHESTER and GEAHAM. coram .- 

KOTZE, C.J. 
No questions touching the character of an absent witness, whose evidence vjas taken i>eKORTE, J. 
on commission, may he put at the hearing of the case, unless such witness ■'m^^SHOFF, J. 
was cross-examined on the matter on commission. — To prove adultery there 
must at the least he circumstances brought to the notice of the Court from 
which a reasonable man acting cautiously would be able to draw the con- 
clusion that the act was really committed. — The fact that a Judge does not 
feel himself justified in declaring that adultery ivas not committed does not 
entitle him to come to the conclusion that it actually has been committed. 



1893 



22 July. 



In this matter an action was brought for divorce by E. D. Chester 
against his wife, Helen Chester, by reason of her adultery with 
the co-respondent, L. Grraham, alleged to have been committed 
between November and December, 1891. The case was heard on 
13th, 14th, 15th, 17th and 22nd July, 1893. 

It appeared from the evidence placed before the Court on behalf of 
the plaintiff, that he had married the defendant on 13th May, 
1890, Lu London. The defendant's parents resided in Nova 
Scotia, but she was in London in 1890 and 1891, where, as it 
appeared, she frequented the Alhambra, where the plaiutifE first 
made her acquaintance. She sometimes took liquor to excess, for 
which reason the plaintiff, who was attached to his wife, on their 
departure from England for South Africa in August, 1891, engaged 
a certain Mrs. Hewat to act as her nurse and watch over her, 
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1893 and so protect her against her failing. The defendant herself 
Ch^™b "^^^ -^sft under the impression that Mrs. Hewat was engaged 
«'■ merely as a lady's companion. On the voyage to South Africa 

AND Geaham. the couple made the acquaintance of the co-respondent Ghraham, 
who subsequently, at Johannesburg, where both he and the Chesters 
had come to reside, continued the acquaintance and visited their 
house as a friend. In November, 1891, whilst Chester was 
away from home for some days, Graham went to the house 
and took luncheon with Mrs. Chester. On that day Mrs. Hewat 
was indisposed and remained in bed. Graham left after luncheon, 
but came back later in the afternoon, bringing with him two 
bottles of spirits, which he subsequently stated he had brought 
with him for Mrs. Hewat at her request. A Kaffir servant-boy 
stated, however, that Mrs. Chester, while she was alone in the 
drawing-room with Graham, handed out the liquor to him at the 
door for him to open, and that he did open it. Graham re- 
mained and slept there that night. Mrs. Hewat, who had left 
Mrs. Chester owing to disagreements and gone to England, stated 
in her evidence, taken on commission, that about 2 o'clock of that 
night she had heard Mrs. Chester and Graham talking aloud in 
Mrs. Chester's bedroom, and calling each other by their Christian 
names. Tom, the Kaffir, who took round coffee at about 5 o'clock 
in the morning, stated that he found Graham lying in Mrs. Chester's 
bed, where he served him with coffee, while he found Mrs. Chester 
sitting in her nightdress or underclothing next to Mrs. Hewat's 
bed. Mrs. Hewat stated in her evidence that Mrs. Chester only 
came into her room in the morning, while Mrs. Chester persisted 
in her evidence at the trial that she had slept that night ia 
Mrs. Hewat's bed with her. It was further stated by this Kaffir 
witness that he had found some of Mrs. Chester's ' underhnen in 
the dining-room on the floor in the morning. Another Kaffir 
witness also stated how Graham came to Chester's house ia Ms 
absence and spent his time with Mrs. Chester in the dining-room, 
the window blinds being drawn close at the time. It was stated 
by the plaintiff's coachman, also a Kaffir, that he had twice taken 
Mrs. Chester to the hotel at which Graham was staying, and that, 
on the second occasion, she had remained inside for a good half- 
hour, and on coming out of the hotel had asked him not to tell his 
master that she had gone to the hotel. 

Graham denied that the Kaffir had ever been asked to open a 
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bottle of liquor, denied that Mrs. Chester had ever heen in his 
room at the hotel where he lodged, and admitted that he had slept 
on the night in question at Chester's house, in his absence, but 
gave as his reason for having returned to Chester's after luncheon 
the fact that he was anxious to see Chester, with whom he was 
interested in some business, transactions and whose return he 
expected on that evening. He remained there for the night 
because it began to rain (a fact which was also testified to by other 
witnesses), and it was dark, and he was not well acquainted with 
the road. He had slept in the Chesters' room, and had been under 
the impression that Mrs. Chester had gone to sleep with 
Mrs. Hewat, in the room of the latter, as she had given him to 
understand she would. He further denied having had any im- 
proper intercourse vsdth Mrs. Chester. He also stated that the 
underclothing which the Kaffir boy said he had found in the dining- 
room was nothing but a bodice belonging to Mrs. Hewat, into 
which Mrs. Chester was putting whalebones. 



159 



1893 

Chestee 

V. 

Chestee 
AND Gbaham. 



Wessels (with Curleiois), for the plaintiii. 
Leonard, J. W. (with Cloete), for Mrs. Chester. 
Esselen, for the co-respondent, Grraham. 



Mention must be made here of an occurrence during the cross- 
examination of the plaintiff, in reference to which the decision of 
the Court was invoked. Counsel for the defendant was cross- 
examining the plaintiEE about Mrs. Hewat, with the object of 
placing her character in an unfavourable light, when plaintiff's 
counsel objected to all questions put with any such intention, on 
the ground that, when Mrs. Hewat's evidence was taken in 
London, there were no questions on the subject put to her. The 
Court sustained the objection, and ruled that no questions 
concerning Mrs. Hewat could be put at the trial which were not 
put to her in person before the Commissioner. 

The Court, after hearing counsel for the plaintiff, who in the 
course of argument referred to the case of Williams v. Williams, 
previously decided, and to Bishop on Marriage and Divorce, 
sect. 620, as being applicable to the facts of this case, gave judg- 
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1893 ment of absolution from the instance and ordered the plaintiff to 
Chesteb P^y ^^^ ''osts incurred by his wife. 

V. KoTZE, C. J., delivered the judgment of the Court and said : 

T t * * ■ •IT -1 in n 

AND Gbaham. J-t IS m most oases impossible to prove the actual fact of adultery, 
Kotzi~c J ^^^ therefore the law does not insist upon such proof. The fact 

may be established by acts and circumstances of such a nature as 

will justify the fair and reasonable conclusion of its commission, 
or, to use Lord Stowel's words, the circumstances must be such as 
would lead the guarded discretion of a reasonable man to the con- 
clusion that the offence was committed. We must bear in mind 
that the question to be decided by the Court is not whether 
under the circumstances, as disclosed by the evidence, we are 
prepared to assert that adultery was not committed, but whether 
the commission of the act has been sufficiently proved ; for it is 
plain that it is incumbent on the party complaining to prove 
the charge affirmatively. What, then, are the facts laid before 
the Court? Unfortunately much has been made of the life led 
by Mrs. Chester before she married the plaintiff. But he married 
her with full knowledge of those circumstances, and there is 
enough before us to satisfy me that that portion of her career 
is deserving of compassion rather than censure. Her letters to 
her husband, her language and demeanour in the witness-box 
all show that she possesses the feelings and instincts of a lady, I 
therefore think that the story of her early life should not be 
taken into consideration in deciding the point now in issue 
before the Court. We may take it as established that the defen- 
dant, both before and after the occurrences on the day and night 
referred to in November, 1891, when her husband had gone to 
the silver mines district, fully reciprocated the affection of her 
husband. Grraham, it is true, frequently visited the Ohesters' 
house on the footing of a friend, I may say of an intimate 
friend. He went there with the knowledge, and frequently on 
the invitation, of Chester. There can be no doubt that an inti- 
macy existed between Graham and Mrs. Chester, one which, until 
the day in November, 1891, to which I will presently refer, was 
quite consistent with propriety. Up to that date I iave not suc- 
ceeded in discovering in the evidence any indication from which 
I could come to the conclusion that the friendship or intimacy 
between them was of an improper nature. I have not discovered 
anything to show me that Grraham had become the object 
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of Mrs. Chester's affections. The absence of all evidence of this 1893 
character induces me to be very cautious before arriving at the Chestbe 
conclusion of their guilt, more especially as they both deny the ^• 

charge made against them by the husband. Mr. Wessels argued and Geaham. 
that little weight could be attached to a denial of this sort, because x.otzr^ J 

the great majority of men and women, placed in similar circum- 

stances, would be equally prepared to deny a charge of this nature 
under oath. I am not prepared to give an unqualified assent to 
such a sweeping assertion as that, because the recognition and 
acceptance of it by the Court would be a great danger to the 
character of every man and woman in the community, and place 
innocent people at the mercy of any spiteful or maliciously-minded 
person. Cases are not wanting in which a denial under oath 
has been the only means of rebutting charges of matrimonial in- 
fidelity. The Court is bound, regard being had to the other cir- 
cumstances of the case, to attach what due weight it may deserve 
to such a denial. It is, therefore, of importance to note the 
friendly and affectionate relation which subsisted between the 
spouses up to November, 1891. On the day in question, then, 
during the absence of her husband, and while the nurse (Mrs. 
Hewat) was ill in bed, Mrs. Chester met Graham in the town of 
Johannesburg and asked him to luncheon at her house. He 
accepted the invitation, and left there after the meal, and, as he 
alleges, at about twenty minutes past two. There is some confiiot 
on this point, as two of the witnesses for the plaintiff have in- 
formed us that Graham left much later in the afternoon. I am, 
however, prepared to accept Graham's statement that he left 
shortly, if not immediately, after luncheon ; stiU, I am satisfied 
that when he left he fuUy intended returning later in the 
evening to dine. It is also clear to me that Mrs. Chester knew 
this, since her coachman drove to town and went and fetched 
Graham from the hotel. I am also prepared to believe that 
Graham and Mrs. Chester expected the plaintiff back that night. 
But when he did not return, Graham did not as usual go home, but 
remained and spent the night at the Chesters' house. The reason 
he gave for returning to Chester's house that evening was that 
he wished to consult him about some business matter or other. I 
find it difficult, however, to accept this explanation. Again, 
he says that it was reasonable for him to accept Mrs. Chester's 
ofEer to remain there for the night, as it was a dark and stormy 
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1893 night. But that night, at ten o'clock, the coachman came and 

Chester asked Hewat whether he had to take Graham back to the 

„ ■"■ hotel, and he was told by her, for Mrs. Chester, that his services 

AOT) G-EAHAM. would not be required that night. Now the coachman was 

g. j~rT, J BYidently of opinion that the weather was not so bad as to make 

it dangerous or impossible for him to take Graham back to towii, 

I am very doubtful therefore in believing that the reason for his 
remaining the night at Chester's house was to be found in the state 
of the weather. 

On the other hand, Mrs. Chester admits that she suggested to 
Graham that he should spend the night there. If I am to infer 
that Graham had any improper intention because he spent the 
night there, then I must also attribute a similar motive to 
Mrs. Chester. But there is a doubt in my mind on that point, 
and Mrs. Chester is entitled to the benefit of that doubt. The 
evidence of Mrs. Chester's former nurse, Hewat, taken on 
commission, is principally directed to this point, and it. is chiefly 
on that evidence that the plaintiff relies in support of the charge 
made by him. This witness distinctly states that Graham and 
Mrs. Chester spent the night in question in Mrs. Chester's bedroom, 
and that she had, on various occasions, seen Grraham put his arm 
round Mrs. Chester's waist and kiss her. . She states, also, that she 
had several times remonstrated with Mrs. Chester about this. Now 
there is upon the face of it something strange and unsatisfactory 
about this statement. It is not probable that Mrs. Chester would 
allow Graham to take such liberties with her in the presence of her 
companion. Moreover, there is enough before the Court to impugn 
Mrs. Hewat's character and moral conduct, and to throw grave 
doubt upon the truth of her tale. I do not feel myself justified, 
as the case stands at present, in attaching any weight to her 
uncorroborated statement. If her evidence stood alone there 
would not have been any difficulty in non-suiting the plaintiffi. The 
statement made by the Kaffir boy Tom seems to me to be more 
truthful. But Tom testifies to no facts from which the commission 
of the ofEence can be deduced. He states that, when he brought 
coffee into the room in the morning, he found Graham lying in his 
master's bed, but it did not strike him that the bed presented the 
appearance of having been shared by anyone else with Graham 
that night. He says further, that on that morning he found 
Mrs. Chester sitting in Mrs. Hewat's room on a sofa, or lounge, 
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and that she was in her nightdress. She herself assured us that 
she had undressed in the bathroom on the previous evening, owing 
to Graham having her room, and that she spent the night with 
Mrs. Hewat. I have great doubt as to this portion of her 
evidence, because I am satisfied that Tom spoke the truth when he 
stated that on the following morning he found a pair of corsets 
and another article of underclothing belonging to Mrs. Chester 
lying on the floor of the dining room, in which also there was a 
sofa. Mrs. Chester denies this, but I see no reason why Tom's 
statement on the point should not be believed. Assuming, as I do, 
that this evidence of Tom's is the truth, it follows that Mrs. Chester 
must have taken ofE that clothing in the dining room at some time 
after dinner that night. Eegard being had to the fact that she 
occasionally took too much wine, it is possible that she was not that 
night fully aware of what she was doing. In fairness, however, to 
this unfortunate woman, I must say that Tom, who saw her about 
nine o'clock in the evening, has not told us that he observed any 
signs of this nature about her. There remains, however, the ugly 
and suspicious fact that Graham did, on his return to Chester's 
house that night, bring with him a bottle of brandy and a bottle 
of port wine. He states that he did so upon the request of Hewat, 
who, in her evidence, mentions that he did bring some liquor for 
her into her room. But Mrs. Chester says the doctor had pre- 
scribed hot brandy for Mrs. Hewat, and that she herself had ordered 
that brandy at the grocer's in the morning. I confess that the fact 
of Graham's having brought two bottles of liquor to Chester's house 
in his absence made a most unfavourable impression on me, and I 
have considerable doubt as to where Mrs. Chester did actually spend 
that night. It is clear that her conduct during the previous day 
and evening was imprudent, and it is equally clear that Graham's 
actions were most suspicious. Fortunately we are not called upon 
to declare that adultery was not committed on that night, for, i£ the 
issue had to be tried and answered in that form, I must admit it 
would have been difficult to bring me to that conclusion. It lies, 
however, on the plaintiff to prove his charge affirmatively. ^ Mere 
imprudence or suspicious conduct, however grave, coupled with an 
opportunity for committing the act alleged, is not sufficient to bring 
us to the conclusion that adultery was actually committed ; more 
espeoiaUy as there is, as I have already remarked, no evidence to 
show that Mrs. Chester cherished any love or affection for Graham. 

m2 
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1893 On the contrary, the evidence proves that before Novemher, as 

Chestee "wsU as afterwards, Chester and his wife lived together on 

„ ■^'- friendly and affectionate terms. Even Chester himseK did not 

andGeaham. at that time attach much weight to the fact that Graham had 

Kotz6~C J during his absence spent a night at his house. As we find that 

— ^ the charge of adultery has not been satisfactorily proved, there 

must be absolution from the instance with costs in favour of the 

defendant. 



J. EAE 

Coram: THE MINING COMMISSIONER OF JOHANNESBimG-. 

KOTZE, O.J. 

deKOETEjJ. ^ person who has pegged out claims under provisional prospecting licences for 

AMESHOEF, J. himself and others may bring an action in his own name against the 

Mining Commissioner for renewal of the licences, without producing powers 

1893 of attorney from the other persons authorizing him to sue, and without their 

2 Auauat heing joined as co-plaintiffs or their names being stated in the summons. 

The facts in this case were similar, as also were the exceptions, to 
those in the case of Williams v. The Geldenhuis Gold Mining Com- 
pany and Leyds N.O. (p. 153). 

It appeared that the plaintiff had on 21st March, 1892, obtained 
from the Mining Commissioner provisional licences entitling him 
to peg out 200 claims. He pegged out these claims, and on 
21st April, 1892, he applied for the renewal of the licences, 
tendering the licence moneys and producing the powers of attorney 
by virtue of which he had pegged. The Mining Commissioner, 
however, refused the renewal, and thereupon the plaintiff began 
legal proceedings for the purpose of compelling him to renew. 
Exceptions, however, were taken to the siimmons, as foUows : 
1st, on the ground that the principals who gave the powers should 
appear as co-plaintiffs ; 2nd, that their names should be set out in 
the summons ; 3rd, that plaintiff ought to have attached to the 
summons the written powers of attorney authorizing him to bring 
the action on behalf of the persons whose powers to peg he held, ' 
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Coster, for tlie defendant. 1893 

Leonard, J. W., for the plaintiff, contended that, as it was „ ^ 
alleged in the summons that the powers of attorney had been Oommissioneb 
exhibited to the Mining Commissioner, it was not necessary to °^ bto™^^' 

attach them to the summons. ■ The plaintiff was entitled to peg 

out in his own name, and he was also empowered to protect and 
maintain that right, in terms of sect. 61o of the Gold Law. 
Having complied with the provisions of the Q-old Law, he could 
demand that on his producing his powers of attorney he should 
have the licences renewed in the name of the makers of those 
powers. As soon as that was done, the persons whose powers he 
held came in, but not sooner. Until that time arrived, the 
plaintifE had the right to demand that the renewal should be made 
ia favour of himself and of the other persons whose powers he had 
exhibited. That followed logically from the words of the section : 
" Any white person . . . shall be entitled to obtain provisional 
prospecting Koences in his own name, for himself and others," &c. 

The Court took the view of the case as stated by plaintiff's 
coimsel, and unanimously dismissed the exceptions with costs. 



S. E. ESOOMBE v. D. H. BENJAMIN. coram .- 

KOTZE, C.J. 
Where the defendcmt has heen sued for the performance of a certain contract, deKGRTE.J. 
which in terms of a mutual written agreement was to lapse -upon payment AMESHOIT, j. 
of a certain sum of money ly a particular date, and he alleges in his plea 
in answer to the claim, that the money was on the day fixed lying at the 1893 

place fixed upon ly mutual agreement for it to le, the plaintiff cannot set up "~^ 

ly way of exception the defence that, according to the law alleged to apply ' 
to the tramaction, where no place for payment has 6ee» agreed upon pay- 
ment must he made at the domicile of the plaintiff, or that the defendant's 
plea does not state whether the agreement fixing the place for -payment was 
made verlallyor in writing; lut such defences can only le raised by way of 
special plea. 

The defendant owed the plaintifE the sum of 1,438/. Os. 7d. On 
31st May, 1892, the parties made an agreement by which it was 
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1893 arranged that the plaintifi should accept the sum of 700^. in full 
EscoMBB settlement of the said debt, and that this sum should be paid 
Bemjamin Ibefore 31st March, 1893. In this agreement, however, which was 
reduced to writing, there was no place pointed out at which pay- 
ment should be made. According, however, to the defendant's 
assertion, there was an understanding between the parties that the 
money should be handed to the defendant's bankers, from whom 
the plaintifE should claim it. The plaintiff, however, did not do so, 
and relying on the condition in the agreement to the effect that 
the money was to be paid before the 31st March, 1893, he con- 
sidered that, on failure of payment by that date, he was entitled 
to the original sum of 1,438^. Os. 7d., and therefore issued, a 
summons against the defendant for that amount, without making 
any mention in it of the agreement of 31st May, 1892. 

Xn his plea to the summons defendant relied on a novation of 
the debt by the agreement referred to of May, 1892, and alleged 
that on the due date the necessary sum of money had, in terms of 
the mutual imderstanding, been placed with his bankers in London, 
but that the plaintifE -had not applied for the same. He stated 
further that he was still willing to pay the plaintiff the sum of 
700^., but that the latter refused to accept it. To that plea excep- 
tion was taken as follows : first, that where no place of payment is 
specified by an agreement the debtor must, according to English 
law, make payment at the residence of the creditor ; second, that 
the defendant should have stated in his plea whether the agreement 
in regard to the place for payment was a verbal or a written one. 

Curleim, for the defendant. 

Wessels, for the plaintiff. 

The Ootirt decided that the exceptions, as exceptions, were bad in 
law, and allowed the plaintiff to file them as special pleas, ordering 
him to pay the costs. 

Attorneys for plaintiff : Booth and Weasels. 
Attorney for defendant : P. Nel. 
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A. H. WALKER v. 0. AENOT N.O. kotzXo.J. 

A claim for the setting aside of a judgment of a Landdrost dismissed on the deKORTE, J. 
ground of res judicata, where the claim was not made hy way of appeal, AMESHQEF, J. 
but hy the issue of a fresh summons, after the expiration of the time allowed 
for appeal, based on facts previoiisly known to the plaintiff and laid before 1893 

the Landdrost at the trial of the case in the lower Cov/rt. „ T"^ . 

The defendant, Arnot, had, in his capacity as trustee in the 
insolvent estate of Eae, sued the (present) plaintiff. Walker, in the 
Landdrost's Court, for payment of a promissory note for 171. Os. 6d., 
of which Eae was the lawful holder. Walker stated before the 
Landdrost that he had already paid the note to Eae, although he 
had not received it back, and that this fact would appear from 
Eae's books. Notwithstanding this, the Landdrost gave judgment 
agaiQst him, and ordered him to pay the costs of the suit. As 
the defendant, Arnot, made proposals to him to come to a settle- 
ment by which an appeal should be avoided, the plaintiff. Walker, 
allowed his time for appeal to lapse. When the proposed settle- 
ment fell through, and the plaintiff found that his time for appealing 
had expired, he instituted proceedings in the High Court claiming, 
first, that the said promissory note should be declared paid and to 
be void; second, that the Landdrost's judgment should be set 
aside, and that defendant should be ordered to pay the costs of 
both suits. 

Wessels, for the defendant, excepted to the summons on the 
ground that the matter was res judicata, and had become a final 
judgment ; and that the proper procedure to have a Landdrost's 
judgment annulled was by way of appeal. 

Dickson, for the plaintiff, relied on sect. 6 of Law No. 6 of 
1885, which declares : " That any final judgment may be annulled 
and set aside by the High ■ Court on the ground infer alia that 
judgment was given upon documents which have after judgment 
been admitted or declared to be false and void." 

The Court unanimously sustained the exceptions, and ordered 
the plaintiff to pay the costs. 

Attorney for the plaintLffi : P. Nel, 

Attorneys for tlie defendant : Findlay and Bice. 
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Cormn: rpHE MAIN EEEF COMPANY V. A. S. FOBD. 

KOTZE, C.J. 
deKOKTEjJ. 
ambshoit, j. 



Tilt owner of a stands-townsMp is 7iot lound to register stands in Ms hoojes [or 
register), even althougJi the owners of these stands may therehy suffer loss. 



]^ This was an appeal from a judgment of the Special Judicial 
3 August. Commissioner of Johannesburg, by wHch the appellant was 
ordered to pay to the respondent (plaintiff in the Court below) 
60/. as and for damages caused to the respondent by reason of the 
non-registration in the appellant's books of certain stands belonging 
to the respondent, and situated at Maraisburg, a stands-township 
belonging to the appellant company. It appeared that the respon- 
dent was the owner of certain two stands, Nos. 219 and 220, in 
the township mentioned, which she had obtained in terms of a 
notarial agreement dated 5th March, 1887, and made by her with 
P. Marais, the former owner of Maraisburg. The appellant 
company subsequently became the owner of Maraisburg, who 
thereafter drew up certain regulations and conditions for signature 
by the holders of stands on the place, which contained certain 
obligations to which the standholders had to submit. The respon- 
dent refused to sign these regulations, as these were foreign to the 
contract made by her with Marais on 5th March, 1887. The 
company thereupon refused to register her stands in the company's 
books. Subsequently, several offers were made by third parties to 
the respondent to buy the stands ; but these offers were always 
withdrawn when it was ascertained that the company refused to 
register the stands. The respondent therefore instituted an action 
to recover the sum of 100/. as damages suffered by her by reason 
of the company's refusal to register the stands. The Landdrost 
allowed the claim and ordered the appellant company to pay 50/. 
and costs. Against this order an appeal was lodged. 

Wessels, for the appellant, contended that the company was not 
bound to keep a private register, and was therefore not compelled 
to register the respondent's properties in its books. 

Cloete, for the respondent. 

The Court unanimously allowed the appeal, reversed the Judg- 
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ment of the Special Judicial Commissioner, and ordered the respon- 1893 
dent to pay the costs of suit. Thb~Main 

Reef Co. 
KoTZE, C. J. : If the property of the respondent is of such a Fo^. 
nature that it requires to be registered, then this can be done in — ' 
one of two ways — either in the office of the Eegistrar of Deeds if 
it be private property ; or in the Miaing Commissioner's office ii 
it be proclaimed ground. But there is no obligation created any- 
where in our law by reason of which a private owner of land is 
compelled to keep a register of transfers. The appeal must there- 
fore be allowed with costs. 

Attorney for the appellant : Haarhoff. 
Attorney for the respondent : Meeders. 



L. VOKSTMANN Coram: 

^,_ KOTZE, C.J. 

„ ' deKORTB.J. 

THE NETHEELANDS SOUTH AFEIOAN EAILWAT ameshoff.j. 



COMPANY, LIMITED. 



1893 



Where a plaintiff appears on ieJialf of a company hy virtue of a power of 

attorney granted to Mm by the local Board of Control, no opposition can he ^ Augwt. 
raised hy way of exception to his appointment as attorney on the ground 
that it does not appear from the summons or the annexed documents that the 
local board, as required by the articles of association, was duly authorized 
to grant any svA:h power of attorney. 

The plaintiff, who sued the defendant company for payment of the 
sum of 506/., stated in the summons that he appeared in his 
capacity as a member of the board of control, at Pretoria, of the 
South African Explosives Co., Ltd., which board had given him 
authority to bring this action. It was also alleged in the summons 
that the board of control had derived its authority to grant this 
power from the board of directors, established iu Paris, in terms of 
sects. 41 and 42 of the articles of association, which read as 
follows : " The board of directors has power either to bring or 
defend actions," and " the board of directors may delegate its 
authority either wholly or in part to a board of control ; this may 



Co., Ltd. 
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1893 be done either wliolly or partly to one or more of its members, or 
VoEsraANN ^7 ^ direct power of attorney to one or more persons not being 

i>- members of the association." 

S. A. Bail. An exception was taken on behalf of the defendant company, 
to the effect that the plaintiff has no locus standi, because, 
although the summons alleges that the board of directors in Paris 
has authority to empower the board of control to bring action, it 
does not state, nor does it appear from the recdrds, that the board 
of control actually was so empowered in this case. 

Tobias, for the plaintiff. 

Coster, for the defendant company. 

The Court unanimously overruled the exception, with costs. 

EoTZE, 0. J. : The Court is of opinion, that, where the plaintiff is 
described in the summons as being clothed with a certain authority 
to sue on behalf of other parties, he is bound, in terms of Eule 7 of 
the Eules of Court, to annex his power of attorney, or a copy of it, 
to the summons. That has been done in this case. A board of 
control is in existence here, which had authorized the plaintiff to 
bring action, by a resolution which is annexed to the summons. 
Now, however, proof is asked for to show that the board in Paris 
had authorized the local board to pass this resolution. That, 
however, is no objection. It is open to the defendant company 
to deny that the local board has any power to pass any such reso- 
lution, and then that board will have to establish the fact that 
it has authority. But a denial of that sort does not justify an 
exception. 

Attorneys for the plaintifl : De Jongh and Stegmann. 
' Attorney for the defendant company ; Siegfried. 
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THE INCOEPOEATED LAW SOCIETY v. F. E. ZEILEE. <^'"-<"" ■ 

KOTZE, C.J. 

An attorney of the Court, although acquitted hy the Jury of the crime of em- JOEISSEN J. 

hezzlement on which he was tried, called upon hy the Court to explain his MOKICE, J. 

conduct in the matter of the alleged emhezzlement, and eventually struck off ' ' ' 

the roll in the absence of satisfactory explanation. 

This was an application for the confirmation of a rule nisi calling j . ^^ , 
on the respondent to show cause why he should not be struck o£E 
the roll of attorneys. The application was made on account of an 
accusation, contained in a sworn affidavit made by one Eeet, 
charging the respondent with having committed the crime of 
embezzlement. As, however, there was a criminal action pending 
at the time against the respondent on the same charge, the appli- 
cation was, when first brought on for hearing, postponed until 
after the conclusion of the criminal trial. This took place on the 
19th July, 1893, and the respondent was acquitted by the jury. 
Notwithstanding this acquittal the Incorporated Law Society 
renewed their previous proceedings against the respondent, and 
sought the removal of his name from the rolls, and that by reason 
of the alleged act of embezzlement of which the jury had already 
acquitted him. 

Sollard, for the State, referred to the case of Van Wijk v. Krige 
(Eotzd's Eeports, 1877, p. 39). 

Cloete, for the Incorporated Law Society. 

Wessels, for the respondent, referring to the fact that Zeiler had 
already been acquitted on the charge of embezzlement or fraud 
brought against him, said that the only thing proved against him 
was that he had acted imprudently, and that the Ooujt had no 
right to remove his name from the roll for that reason. If the 
Court did not accept the verdict of the jury as final in the present 
case, it would be necessary once more to go in detail into the 
evidence given against the respondent in the criminal action. 

KoTZE, 0. J. : An attorney is an officer of the Court and is sub- 
ject to its discipline. It is not necessary that he should be guilty 
of a criminal charge for him to be struck ofE the roU. The verdict 
of a jury in a criminal case is binding on the Court to this extent, 
that no other criminal action or charge can be brought against the 
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1893 respondent on the same facts, but it is in itself not a declaration 

The^Etooe- ^^^t the respondent is innocent, because he may have been acquitted 

PORTED Law })y reason of the charge against him not having been proved. I 

V. am inclined to confirm the rule on account of the sworn affidavits 

Zetlbb. tefore the Court, and also on account of the respondent's own 

evidence in the case of Keet v. Zeiler. 

Wessels, in reply to this remark of the Chief Justice's, urged that 
as the rule nisi against the respondent was granted on account of a 
specific allegation of fraud or embezzlement, that allegation must 
be properly proved, for which purpose it was essential to have 
the witnesses against Zeiler cross-examined. 

Cur. ad, mtt. 

Postea. 14th August. 

The Court unanimously made the rule absolute. 

KoTZB, C. J., in delivering judgment, said : This is an applica- 
tion for the confirmation of a rule nisi calling on the respondent, 
F. F. Zeiler, to show cause why his name should not be struck ofE 
the roll of attorneys by reason of his conduct as a clerk in the 
employ of W. E. Keet, in having failed to render proper account 
of certain moneys received by him on behalf of his employer. 
This appKoation was postponed for hearing until the conclusion 
of the criminal proceedings against the respondent. It is true that 
the jury acquitted him of the charge brought against him, but that 
does not deprive the Court of its power to call upon him to render 
an aceoimt of his conduct as an officer of the Court. An attorney 
is subject to the control of the Court, which is, at the same time, 
empowered to decide whether any person is qualified or not to 
continue in the possession of that status. The Court will, in this 
matter, follow the course taken in Re Cairncross. 

In that case an attorney who was tried on a charge of embezzling 
money was struck off the roll by the Supreme Court of the Cape 
Colony, notwithstanding the fact of his having been acquitted by 
the jury. 

In the case before us it must be stated that the Court is not 
satisfied with the explanation given by the respondent of his 
conduct. He has already been struck off the roll once, and was 
only readmitted on his earnest petition. The Court is of opinion 
that his name must be removed from the roll, and that he must 
pay the costs. . 
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THE PAARDEKEAAL GOLD MINING COMPANY 

V. 

THE STATE. 

The registration fees which must he paid, in terms of sect. 14, sub-sect. 3 of Law 
No. 7 of 1883, must he regarded as transfer dues, payable to the same 
official as thesex — For the purposes of registration of leases, in terms of 
Bed. 14, read with sect. 11 {if this section may he extended so as to refer to 
leases) of Law No. 7 of 1883, a contract which, hy agreement, shall date 
hack from a stipulated time was considered as having heen concluded on the 
date of agreement, where the retrospective force of the contract was not 
created in fraudem legis. 

By agreement between the parties, this matter was heard as a special 
case. It appeared that the Paardekraal Gold Mining Company, 
the plaiatifE, had, on the 26th April, 1893, entered into a written 
contract of hire and lease with one L. Oosthuizen, hy which the 
latter leased to the plaintiff a certain portion of the farm Paarde- 
kraal, in the district of Heidelberg, with all the mineral rights on 
it, for a period of six years, calculated from the \st day of August, 
1892, the rent to he 300/. per annum for the first four years, and 
500/. a year for the last two years. In June, 1893, the plaintiff 
company, in terms of the provisions of sect. 14 of Law No. 7 of 
1883, tendered the registration fees — viz., 4 per cent, on the total 
amount of the rents — to the Civil Commissioner at Pretoria. That 
official, however, refused to accept the money tendered, maintaining 
that, although the contract of lease and hire was only signed on 
26th April, 1893, it took effect from 1st August, 1892, so that, 
as more than six months had elapsed from the date of the agree- 
ment, double the usual transfer duties must be paid under the 
provisions of sect. 11 of the Law referred to. Sect. 11 reads 
thus : — " Transfer duty must be paid within six months of the date of 
such sale. If it has not heen paid hy that time it shall he calculated 
at double the amount, and that shall be paid." The company 
objected both to the construction put upon its action by the Civil 
Commissioner and to the iuterpretation given by him to sect. 11 of 
the Law, and an appeal was therefore made to the Court for an 
interpretation. 



Coram : 
KOTZE, O.J. 
deKORTE.J. 
MORIOB, J. 

1893 
10 August. 



Wessek, for the plaiutiff company, contended inter alia that 
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1893 sect. 11 of Law No. 7 of 1883 was only applicable to the sale and 

T^ purchase of landed property, and not also to cases of letting and 

^^^^?5™AAi, hiring, of which the first mention is made in sect. 14. Sect. 11 

v\ ' contains a penalty clause, and must therefore he strictly construed. 

The State. 

Coster, for the State, after refuting the above argument, con- 
tended that the making of a contract on the 26th of April, 1893, 
which contract was to come into force on 1st August, 1892, was 
equivalent to the making of the contract on 1st August, 1892, 
and that any such contract must therefore be subject to the 
penalty in clause 11. 

The Court, in its judgment, found that the tender was valid and 
sufficient. 

KoTZE, 0. J., whose judgment was concurred in by De Koete 
and MoRicE, JJ., said : I am of opinion that the dues, which must 
be paid on the contract in question in terms of sect. 14 of Law 
No. 7 of 1883, must be regarded as transfer duty, and that they are 
payable to the same official and at the same office as transfer duty. 
I am further of opinion, as regards the document in reference to which 
this friendly action has been brought, that the plaintiff entered into 
this contract in good faith and not infmudem legis, and that the 
contract must therefore be considered to have been entered into on 
26th April, 1893 ; in other words, as dating from the day on which 
it was signed ; and that therefore the 4 per cent, was tendered 
within six months, and so within the period fixed by the Law. I 
am expressing no opinion at present as to what the decision of the 
Court would have been had the payment of the 4 per cent, been 
tendered more than six months after the date of the agreement ; in 
other words, whether agreements referred to in sect. 14 of Law 
No. 7 of 1883, of which the contract now before this Court is one, 
are liable to the provision as regards double duties prescribed by 
sect. 11 of that Law. 

Attorneys for the plaintifl : Rooth and Wesseh, 
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G. A. EOTH V. BAEON E. OPPENHEIM. ^"ram.- 

KOTZE, C.J. 

A promise to deliver a certain number of shares in a company as soon as it is JORISSEN, J. 
floated binds the promissor to deliver clean, unencumbered shares ; and he ' ' 

cannot after flotation insist on offering shares which cannot be dealt with 
until after the expiration of a certain period. 1893 



On the Srd August, 1891, a written agreement was made between 
tlie plaintiff and the defendant in the following terms : — 

When the Selati Railway Concession is floated into a 
company I undertake to deliver to Mr. G. A. Eoth 7,500 fully 
paid-up one pound shares, or an equivalent amount in cash or 
shares of another denomination. Such delivery to be made 30, 
60 and 90 days after flotation of the company in Paris. 

(Sgd.) Baeon ExroENB Oppenheim. 

This promise was made as a recompense for services done by the 
plaintiff to the defendant. The Selati Railway Company was 
floated in February, 1893, and subsequently the plaintiff pressed 
for fulfilment of the above agreement. The company had, however, 
been floated subject to the condition that the shares should be 
pooled — that is, that the shares should not be put into the market 
until three months after the opening of the railway line. The 
defendant therefore was of opinion that, this being the case, the 
plaintiff must be satisfied with the shares as they then stood, that 
is, pooled. The plaintiff, on his part, refused to accept the shares 
subject to any such condition, and on 14th August, 1893, he asked 
the Court to declare that he was entitled to clean, unencumbered 



Leonard (with Mselen), for the plaintiff, relied on the agreement, 
which was unconditional. 

Wessels (with Cloete), for the defendant, argued that as no 
mention was made in the agreement of unconditional or unencum- 
bered shares, and as there were no shares in existence other than 
encumbered ones, the plaintiff is bound to rest satisfied with 

those. 

Cur. ad. vult. 



1 August, 
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1893 Posted. 16th August. 

Roth The Court unaniinously held that the plaintiff was not hound to 

„ *• accept pooled shares, and ordered the defendant to deliver to the 

plaintiff 7,500 shares, free from any restricting conditions, of the 

nominal value of 7,500/., or to pay him in cash a sum of 7,500/. and 

costs. 

Attorney for tlie plaintiff : Nel. 

Attorneys for tte defendant : Be Jongh and Stegmann. 



Coram: COLLINS N.O. V. HUGO AND THE STANDARD BANE. 

KOTZE, C.J. 

eeKORTE, J. ^ ipledqe of stands to he valid as against third parties must he entered on the 

LJ Stands Register at the office of the Mining Commissioner. — Therefore a pledge 

made hy the mere delivery of the documents of title, together with a letter to 
1°^^ the pledgee requesting him to accept them as security for an overdrawn 

16 Auqmt. account in the hank, is not sufficient. — According to the Roman-Butch Law 

there is no difference between the right of a lessee of a house to sub-let without 
the lessor's consent and that of a lessee of rural tenements in regard to a 
similar suh-lease. {per Kotze, C. J.) 

The applicant, in his capacity as manager of the Natal Bank at 
Johannesburg, objected to the recognition, in the liquidation 
account of the estate by Hugo, as trustee in the insolvent estate 
of one David Ziman, of a claim for 1,872/. 16s. Id. as being 
preferently due to the Standard Bank. It appeared that Ziman 
owed money to both the Natal Bank and the Standard Bank. He 
was prepared to give security to the latter bank for the money due 
to it. He accordingly handed to the manager of the bank two 
transfers of Stands Nos. 284 and 289, situated in Marshall's 
Township, Johannesburg, for which he held title for ninety-nine 
years, and also gave him a letter, reading as follows : — 

Johannesburg, SOth October, 1889. 
DearBir, — I request you to be good enough to accept tte 
accompanying securities as a guarantee against my overdrawn 
account, namely, transfer of Stands Nos. 284 and 289, in 
Marshall's Township. 
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Ziman's estate was sutsequently sequestrated as insolvent, and 1893 
the Natal Bank filed a claim against the estate for 1,095 13s. 3d Colhns N.O. 
The two stands were sold by the trustee and produced, after ^r "' 

J , ,. „ ,, *' ^ ' HuaO AND 

deduction ot expenses, the sum of 1,872 16s. Id. The whole of the Staudaed 
this amount was awarded to the Standard Bank by the trustee, ^^^ ' 
because, as he thought, the two stands had been made over to the 
bank as special security on 30th October, 1889. The stands had 
been granted to the insolvent for a period of ninety-nine years, as 
appeared from the transfers, which had been duly passed by the 
Mining Commissioner of Johannesburg, and registered in his 
office, as they had also been registered in the office of the Marshall's 
Township Syndicate. The applicant considered that he was pre- 
judiced by this preferent award to the Standard Bank, and ob- 
jected : " That the insolvent had never given possession of the 
stands mentioned to the Standard Bank, but that he had refused 
to pass a bond over them in favour of the bank, and that neither 
Ziman nor the bank hac^ ever given any notice to either the 
Miaing Commissioner or the Marshall's Township Syndicate of 
the pretended pledge, and that the insolvent had done nothing 
further to complete the pledge than to write and sign the above- 
mentioned letter of 30th October, 1889." 

Wessek, for the applicant, submitted that the point to be decided 
was whether a stand must be regarded as movable or immovable. 
According to the Eoman-Dutch Law a lease for a long period, in 
his opinion, gave the lessee a real right. Voet (19. 2, 1) and 
Yan der Linden (161) considered that a lease of land for more 
than twenty-five years gave the lessee a Jus in re, and say that 
a lease for any longer period than this must be registered. The 
decisions in the cases of Green v. Griffiths (4 Juta, 346) and 
Maynard v. Usher (2 Menz. 178) also lay down this rule. It was 
said in the case of Be Pass v. The Colonial Government and others 
(4 Juta, 383) that a lease for a long term confers more than a 
personal right. Stands were immovable and could not be transferred 
ia any other manner but coram lege loci. But even granting that 
they were movable, then in this case sufficient had not been done 
to make the pledge complete. There had been no delivery of the 
stands. (Bell's Commentaries on the Laws of Scotland, 27 — 29.) 
The mere delivery of documents was not sufficient. The pledgee 
must be put in possession. That was essential according to Eoman- 

S.A.R. N 
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1893 Dutch Law. Counsel also referred to Story, Equity Jurisprudence, 
CoiLiNs N.O. s. 1020 ; Fich v. Bierman, 2 Juta, 33 ; Wright v. Colonial Government, 
1 Shiel 216, and 8 Juta, 260. 



HtraO AND 
THE StANDABD 

Bane. 



Curleicis, for the respondents : In Maynard v. Usher it was stated 
that the placaat to which Van der Linden referred was not ia force 
in South Africa. Sects. 67 and 52f. of the Grold Law prove that 
stands are movables. Before those sections existed there was no 
definite means of hypothecating stands. Stands simply constitute 
a leasehold, and are therefore movables. 



in reply, referred to De Pinto, Handl. tot Burgl. 
Wetboek, sect. 1196, p. 475, where the same rule is laid down as 
that given by Bell (Laws of Scotland) . 

Postea. 16th August. 

The Court was of opioion that no preference could be awarded to 
the Standard Bank, and gave judgment for the applicant with 
costs, costs to come out of the estate. 

KoTZE, C. J., in a written judgment, recited the facts as already 
given, and continued as follows : — Although an ordinary contract 
of lease differs from an emphyteusis in many respects (Yoet, 6. 3, 2), 
stiU a lease in longum tempus — in the case before us one for niaety- 
nine years — resembles an emphyteusis, and where a lease of one 
or more stands with buildings thereon is granted for such a long 
period, it is very similar to the title known in the Roman Law as 
superficies. 

It is true that superficies and emphyteusis are generally under- 
stood to continue in perpetuity, but they may be granted for 
a limited period only (Mackeldey, Lehrbuch, sects. 299, 302 ; and 
Voet, 6. 3, 14), and they are simply, as Hunter expresses it, leases 
of land or houses granted for ever or for a long period. Hence 
we find the Juiist in the IJtrechtsohe Consultatien (Vol. 2; 
Cons. 75, p. 338) expressing it as his opinion that, according to 
law and the opinions of the best writers, a lease in longum tempus 
confers on the lessee a sort of beneficiary ownership {utile dominium). 
Just as emphyteusis was declared by the Emperor Zeno to be a 
contract sui generis, and not to fall either under sale or lease, so 
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■we may, in the words of Decker, consider a lease of fixed property 1893 
for a period of ninety-nine years to be a separata honorum species, collins N.O. 
and may place it rather in the category of immovables than in that ^ *"• 
of movables. (Of. Yoet, 1. 8, 23.) Such a lease creates real rights the Standabd 
in and over immovable property, and onght, therefore, to be regarded ^^^ 
as immovable. Groenewegen (ad. Ood. 4. 65, 1. 9) says that in the Kotze, C.J. 
granting of a lease in longum tempus, that is for more than ten 
years, the same formalities must be observed as in the alienation of 
immovable property, i.e., coram j'udice rei sitae, in order to make the 
lease effective as against third parties. He adds that, not only 
was this the general opinion amongst jurists, but also that it had 
been so decided by the Court of Holland in 1609. Qroenewegen 
gives a twofold reason for the opinion which prevailed in his time : 
1st, the protection of the Treasury ; and, 2nd, the prevention of 
fraud ; siuce it would otherwise be easy to allege that leases had 
been granted for long periods, and so prejudice the purchasers of 
land in their rights, or other creditors of the owner. Van 
Leeuwen, however, teUs us that the Court of Holland subsequently 
departed from the view expressed in the earlier judgment mentioned 
by Groenewegen, and had decided that no such solemn formality 
was necessary. (Cens. For. 4. 22, 6; E. H. Eeoht, 4. 21, 9.) 
Voet (19. 2, 1) appears to have felt the force of the reasoning 
advanced by Groenewegen, for he remarks that it may well 
be urged that a lease in longum tempus differs VQry little from 
other alienations, and he at the same time suggests a means 
of reconciling the difference of opinion amongst the lawyers, viz., 
' by holding that a lease «■» longum tempus, if made privately, shall 
only biad the lessor and persons claiming under him ex titulo 
lucrativo, but not also persons claiming to have obtained any right 
from the lessor ex titulo oneroso, nor the creditors of the lessor. It 
is laid down by the Placaat of 9th May, 1744 (Gr. PI. Boek, 
Yol. 7), that a lease for a period of twenty-five years or more shall 
not only be subject to the payment of 2|- per cent., but that in 
addition there must be a solemn cession or proper transfer. Yan 
der Keessel (thesis 673) and Yan der Linden (p. 161) refer to this 
Placaat as being in force when they wrote. The Supreme Court 
of the Cape Colony, in the case of Maynard v. Usher (2 Menz. 
p. 178), has, however, decided that the Placaat is not in 
force in South Africa, and that therefore a lease granted for a 
period of ninety-nine years is not subject to any transfer dues, nor 

n2 
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1893 need it be registered. But however that may be, we have, in this 

CoujnTn.O. °^^®> nothing to do with the tax of 2J per cent. As I have 

»■ remarked, there was a difference of opinion on the point amongst 

THE Stahdaed the old Dutch authorities, and I see no reason why the dis- 

■^f^- tinction drawn by Voet, who wrote before the Placaat came 

Kotz6, O.J. into force, should not be followed, and why we should not, there- 

fore, hold that a lease in longum tempus is not binding on those who 

have obtained rights from the lessor ex titulo oneroso, nor on his 

creditors, unless a proper deed of lease has been passed coram 

lege loci. 

Mention was made, in the course of the argument, of the case 
of Ch^een v. Griffiths (4 Juta, 349), in which De Villiers, C. J., 
expresses himself as follows : — " The ease of Maynard v. Usher 
is generally cited in support of the proposition that a lease, however 
long, is binding upon the purchaser of the land from the lessor, 
but this proposition is too widely stated, for the purchaser in that 
case had full notice of the long lease of ninety-nine years, which 
was in fact annexed to and registered with his transfer deed." 
The actual point decided in Green v. Griffiths is that a creditor 
by entering into possession of buildings which had been leased to his 
debtor, who subsequently became insolvent, and by paying rent 
month by month during the period he was occupied in liquidating 
the business of the insolvent, ought not, by reason of his haying 
done so, of necessity to be considered as having himself taken over 
the lease and so made himself liable for all the covenants contained 
therein ; in other words, that these facts alone do not in themselves 
prove an assignment or transfer of the lease. De YiUiers, C. J., 
said on this point : — " In regard to assignees, however, by our law 
agreeing in this respect with the law of Scotland, but not with 
that of England, an assignment is not complete, as such, unless it 
has the effect of substituting the assignee as tenant in lieu of the 
original lessee — in other words, of transferring the lessee's con- 
tractual obligations towards the lessor from the lessee to the 
assignee." With this expression of opinion I fully concur ; but 
I must with respect differ from the learned Chief Justice in his 
observation which precedes the passage just cited by me from 
his judgment. There he says that according to our law there 
is a difference between the lessees of urban and those of rural 
tenements {praedia urhana et praedia rustica), to this effect, that 
the former may sublet or cede their leases to others without 
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the consent of the lessor, ■whilst the latter may not do so, unless 1893 
the right to sublet or cede has been expressly granted to the coiinreN.O. 
lessee by the lease. So far as I am aware, the first decision on «■■ 

the point is the ease of Be Vries v. Alexander, decided in 1880, the Standabd 
but not reported tiU 1887 (Foord's Eeports, 43). I have con- ^_^- 
sidered that decision, but cannot agree with it, for the reasons Kotze, C.J. 
given by this Court ia the case of Eckhardt v. Nolte (1885 ; 
Cape Law Journal, Vol. 3, 43), and in my remarks on the sub- 
letting or ceding of praedia rustica (Cape Law Journal, Vol. 3, 
165 et seq.) ; nor can I agree that our law draws any distinction 
between the lessees of urban and those of rural tenements in so 
far as concerns the subletting or cession of the lease without the 
lessor's consent. 

The stands in question were transferred to Ziman and registered 
in the books of the Mining Commissioner at Johannesburg in 
January, 1889. They were, however, not specially registered. It 
is not clear to me for what reason the Gold Law of 1888 
(sect. 52h) makes mention of specially registered stands and also 
of specially registered claims, as though it was intended that a 
distinction should be made between registered and specially registered 
stands, in connection with the power to mortgage. The provision 
in sect. 52h is as follows : " Mortgage bonds can be passed upon 
specially registered stands subject to exactly the same conditions as 
are herein provided for in regard to specially registered claims," in 
other words, just as they can be upon immovable property. Now 
the respondents allege that the stands were not specially registered, 
but simply registered in the ordinary way, in the Mining Com- 
missioner's office, and that the section referred to does therefore not 
r.pply. In answer to this it was urged that the Gold Law has not 
altered the provisions of the common law of the country; and 
that, even admitting that a right to stands, granted for a period 
of 99 years, must be considered to be movable property, then 
still there can be no mortgage created where the debtor merely 
hands to the creditor his title or document from which he de- 
rives his rights. There must be a formal act before the mortgage 
can be constituted. 

It seems to me that, if a cession or transfer coram lege loci is 
necessary, where a grant or alienation takes place of a right to 
stands for 99 years, as against the creditors of the seller or grantor, 
then the mortgage of any such right must be passed in the same 
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1893 manner before it can be effectual as against tbe creditors of the 
Collins N.O. mortgagor Or pledgor. Now, -whether we adopt the view that, by 
Hugo AND mortgaging emphyteusis or superficies and similar real rights, the 
THE Standabd thing itself is mortgaged, and not merely the right to the thing 
"^ ' (cf. Windscheid, s. 227, note 3), or whether we prefer the doc- 
Zotzc, C.J. trine that merely the right to the thing is mortgaged, ia either 
case the pledge or mortgage, being attached to something immov- 
able, or to a right to an immovable, must be passed and made 
coram lege loci. (Of. Voet, 20, 1. s. 9, per tot.) The local practice 
is to have stands properly registered in the books of the Mining 
Commissioner, and the stands in question are so registered. The 
nature of the right in and to stands, and also the desirability, 
'as Grroenewegen remarks, of preventing fraud, require that the 
granting of a mortgage over any such stands shall be properly 
notified, both on the title or deed of transfer in favour of the 
holder or owner of the stands, or by means of some other docu- 
ment, and especially in the register kept in the office of the Mining 
Commissioner. That has not been done in the present case. The 
mere deposit of the documents or titles, together with a letter to 
the manager of the bank to the effect that the securities are handed 
to the bank against -tie debtor's overdraft, only shows that there 
was an intention to pass a mortgage, but it does not constitute or 
create any mortgage, especially as against the creditors of the in- 
solvent. The Standard Bank, therefore, cannot be allowed any 
preference over the other creditors, so far as the proceeds of the two 
stands are concerned. The applicant is entitled to the costs of this 
application. 
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ALEXANDEE v. ALEXANDER. ^'"''""■' 

dbKOETE.J. 

ATVTPRTTOTi'P T 

The custody of the minor children granted, in 'divorce proceedings, to the guilty jioKICE J ' 
party, on the Judge finding that the interests of the children demanded it. 

1893 

This was an appeal from a decision given by De Korte, J., in the ^^ 
Oircuit Court at Johannesburg. The appellant had brought an is^MyKS)". 
action against his wife in the Court below for divorce, on the 
ground of adultery. The adultery being admitted, the Court 
dissolved the bonds of marriage. Five children had been born of 
the union, the oldest of whom was ten and the youngest five 
years of age. The Judge granted the custody of these children to 
the mother, the" guilty party, and not to the father. The father 
thereupon appealed on the ground that he, as the innocent party, 
was in law entitled to the custody of the children. 

Leonard, J. W., for the appellant. 

Esselen, for the respondent, referred to the case of Bailey v. Bailey 
(above, p. 44) in support of his contention that the innocent 
person was not of necessity entitled to obtain the custody of the 
children, but that it was a point which was left to the discretion of 
the Court to decide, and that the Court must always consult the 
interests of the children. 



The Court dismissed the appeal with costs, on the ground that 
the decision in the Court below was correct on the facts. 

Attorney for the appellant : De Korte. 
Attorney for tlie respondent : Haarhoff. 
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Coram : 
dbKORTE.J. 
AMBSHOFF, J. 
MOEICE, J. 



1893 

17 August. 



THE LANDDEOST OF PIET BETIEF v. BOUMAN. 

A Landdrosf is not empowered to demand the production of a certificate of 
good conduct ly a laiu-agent who applies for his licence. — A Landdrost 
ordered to pay the costs of an application made to have his ruling reversed, 
where he had exceeded his jurisdiction. 

This was an appeal from a judgment of Jorissen, J. The appellant 
was called upon to show cause why he should not he ordered to 
issue to the respondent a licence to' practise in the Landdrost's 
Court at Piet Eetief. It appeared that the respondent, when 
applying for the ahove-mentioned licence to the Landdrost of Piet 
Eetief, had produced certain certificates as to his good conduct.. 
These were declared hy the Landdrost to be insufficient, and 
he demanded a certificate from the Field Cornet, and therefore 
refused to issue the licence. The judge in Chambers found that 
he had acted in an arbitrary manner in refusing the respondent's 
application, and ordered him to issue the licence, at the same 
time mulcting him in the costs of the proceedings. The Land- 
drost now appealed against this order in regard to the costs, on the 
ground that it was unreasonable. 



Krause, State Attorney, for the State. 

Kleyn, for the Landdrost, contended that he had acted within 
the limits of his authority in refusing the application, and could 
therefore not be held liable because he had wi-ongly iuterpreted 
the law. 



Esselen (with Jacobsz), for the respondent, argued that the Land- 
drost had no right to require a certificate of good conduct, as that 
could only be demanded when application was made for admission 
as a law agent. The respondent had already been admitted in 
1890, at which time he had produced the certificate of good 
conduct required by sect. 2, Law No. 1, 1874. The licence fee 
was tendered to the Landdrost iu his capacity as an executive 
officer of the Treasury, and he was therefore bound to issue the 
licence to the respondent on his producing his certificate of 
admission, The Landdrost had therefore acted ultra vires, and 
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for that reason lie was justly ordered by the judge in Chambers 1893 
to pay costs. J^ 

Landdkost op 

The Court supported Esselen's contention and dismissed the v. 

appeal, on the ground that the Landdrost had exceeded his legal ^opman. 
powers when he demanded a certificate of good conduct before he 
issued the licence. 

De Korte, J. : This appeal is only upon the question of costs, 
since the appellant alleges that he acted in his judicial capacity 
and should not therefore be cast in costs. The State Attorney, 
who intervened in this case, has argued that the appellant cannot 
be ordered to admit the respondent. But I cannot agree with that 
contention. He contended that sect. 101 of Law No. 11, 1892, 
gave the Landdrost absolute power to admit only those persons 
with whose proof of good conduct he was satisfied. That section 
reads thus : " No person -^^ho fails to produce proper written 
testimony that he has passed a suiScient examination in juris- 
prudence and practice, or to produce satisfactory proof of good 
conduct, shall be admitted to practise as an agent in the Land- 
drost's Court or any lower Court." This section does not mean 
that proof of good conduct must be produced to the Landdrost to 
whom he applies for his licence, but to the proper person who gives 
him his certificate entitling him to practise as an agent. The 
respondent has had a certificate granted to him, which was signed 
by the State President. Under sect. 100 the Landdrost is 
empowered to judge of the conduct of an agent only after he is 
admitted, and has thereafter been guilty of misconduct. The 
Judge was thus perfectly right in ordering the appellant to issue 
a licence to the respondent. Where a Landdrost acts beyond his 
jurisdiction, he is liable for damages and for costs of the suit, or 
for those of an application to have his actions reversed — see the 
case of Learj/ v: Patrick (15 Q,. B. 272). The appeal must 
therefore be dismissed with costs. 

Attorneys for tlie respondent : De Jongh and Stegmann. 
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comm: THE SALISBUEY GOLD MINING COMPANY 

KOTZE, C.J. 
JGEISSBN.J'. 

MORiCE, J. THE KLIPEIYIEESBEEG ESTATE AND GOLD MINING 

COMPANY. 

1893 

' ■ The lessee is not entitled to take advantage of his position in order to prejudice 

^ ' the rights of the lessor. Where therefore a company which was the lessee of 

a certain water right on ground believed to be unproclaimed, subsequently 
discovered that the ground loas actually proclaimed, and thereupon, while 
the lease was still in force, made application to the Government and obtained 
the water rigid for itself, the Court refused to assist the company in its 
action, and dismissed its claim for the cancellation of the lease and for 
repayment of the rent paid under protest. 

This was an action for the cancellation of a certain lease and for 
tlie recovery of tlie sum of 500^. paid as rent in terms of the 
contract. The case was as follows : 

On 19th January, 1891, the SaUshuiy Company entered iato a 
notarial lease with the defendant company, by which it hired, for 
a period of fifty years, from the defendant company, a certain 
piece of land with a pan (natural pool of water), known as the 
Wemmer pan. The defendant company was the owner of the 
northern portion of the farm Klipriviersberg, on which the^aw was 
situated. The main object of this lease was to put the plaintiff 
company in a position to obtain water from the pan for the working 
of certain claims situated on the adjoining farm Turffonteia, which 
belonged to the plaintiff company. It was agreed in the lease that 
the rent, 500/. per annum, should be paid half-yearly in advance, 
and by clause 10 of the lease it was agreed that : " Whereas portion 
of the land belonging to the lessor is subject to the operations of the 
Gold Law, the lessor covenants and undcrtahes to do all things that are 
necessary, and to pay all moneys that may be requisite to secure to the 
lessee the sole, free and unencumbered use and possession of the land and 
water let." 

At the time when the contract was made, both the lessee and the 
lessor were under the bona fide impression that the portion of 
land leased had been kept out or reserved by the lessor as owner 
of the northern portion of Klipriviersberg, and so did not come 
under the proclamation of the farm as a public goldfield. The 
lessee was aware of the fact that negotiations had been carried on 



The Klip- 
bivieeseeeo 
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between the G-overament and the lessor and owner with the ohjeot 1893 
of having a portion of the farm, in which was included the leased !^ 
portion, excluded from the proclamation in terms of the Grold Law. p'^'^^'^Y?^ 
This contract was entered into with the plaintiff under the _' d. 
impression that that had been done. The plaintiff company had, 
previous to the proclamation of the farm Klipriviersherg, in Decern- Estate and 

her, 1889, hired water from the defendant company for the sum of ' L 

500/. per annum. Subsequently, about the month of September, 
1891, the lessee (plaintiff) was informed by the surveyor, Melville, 
that the piece of land, including the Wemmer pan, leased to it fell 
within the proclaimed portion of the farm Klipriviersberg. The 
plaintiff company thereupon made application to the Mining Com- 
missioner of Johannesburg, in terms of the Gold Law, for a water 
right on the leased land. The defendant company objected to 
this through its representative, Dumas, and a note by the Mining 
Commissioner, dated 6th March, 1891, shows that the decision on 
the appKcation was postponed because it was not certain whether 
the piece of land upon which the water right was applied for 
came under the proclamation or not. The Mining Commissioner, 
however, made an entry to the effect that the plaintiff company 
would have the first right to the water right if it were subsequently 
proved that the area was open ground. Thereafter, on 13th 
July, 1891, without the defendant company having been further 
cited or notified, the water right was granted to the plaintiff 
company. 

In the meantime the plaintiffi had, at the end of June, paid the 
rent for the ensuing half year, and had in January, 1892, tendered 
imder protest the further rent due for the six months ensuing. In 
the interval the defendant company had, on 5th January, 1891, 
made application to the Government to have the northern portion 
of Klipriviersberg, of which the company was the owner, and which 
had been proclaimed on 19th December, 1889, de-proclaimed or 
closed, in other words, to have the proclamation withdrawn. That 
was done on 8th March, 1892, but in the proclamation issued on 
that date to withdraw the previous one, it is expressly stated that 
the northern portion of Klipriviersberg is closed as a public diggings, 
with the exclusion of a portion surrounding and near the so-called 
Wemmer pan, where the water right and claims of the Salisbury Mining 
Company are situated. The plaintiff company gave as a reason for 
having applied to the Government for the water right leased from 
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1893 the defendant company, the fact that it feared the risk of being 
■J^ disturbed in its peaceable possession, owing to third parties coming 
r^^TM-^'f?^ and pegging out the ground claimed by the defendant company. 

«.' ' Subsequently, on 11th August, 1893, the plaintiff brought an 
BmEMB^" ^^^ioii against the defendant : 1st, for cancellation of the contract 
Estate and of 19th January, 1891 ; and 2nd, for the recovery of the sum of 500/. 

■ '__ ' paid by the plaintiff to the defendant company in January, 1892. 

To this the defendant company pleaded: 1st, that a lessee is 
estopped from disputing his lessor's title ; 2nd, that the Govern- 
ment had no power to grant the water right to the plaintiS com- 
pany, because the water lay on reserved ground ; 3rd, that even if 
the plaintiff's action was well founded, the plaintiff company had 
no right to claim repayment of the 500/. paid in terms of the con- 
tract to the defendant. 

Leonard, J. W. (with Dickson), remarked that the defendant 
could not be allowed annually to draw from the plaintiff company 
500/. for something which did not belong to the defendant. The 
defendant company had caused the plaintiff to believe that the area 
upon which the water right existed was unproclaimed ground, and 
could not now be benefited by reason of its own misrepresentations. 
Furthermore, in this matter the principle that a lessee is estopped 
from denying his lessor's title could not be applied, because in the 
case before the Court the lessee could not be alleged to be in undis- 
turbed possession, as it was open to anyone at any moment to peg 
off claims on the area in question. The plaintiff company was 
therefore entitled to make application to the Grovernment for a 
water right, and so secure to itself the right to the water. 

Wesseh (with Esselen), for the defendant company, referred to 
Voet, 19. 2, 3 ; Pothier, Contrat de Louage, sects. 20 and 64 ; 
Burgerlijk Wetboek van Holland, sect. 1586 ; Bigelow on Estop- 
pel ; "Watson's Compendium of Equity, p. 450 ; De Lany v. Fox, 
2 C. B. N. S. 768, to support his contention that the doctriae of 
estoppel was common to the Eoman-Dutch Law and the English 
Law, by which it had been borrowed fi'om the Roman Law, and 
also that it was applicable to this case. The plaintiff alleged that 
it had obtained the water right from the Government to be a 
guarantee against any interference with the rights of which it was 
in possession ; had there been any danger of that sort, then the 
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plaintiff company would have been entitled to rely for protection 
upon the defendant company. The lessee was not entitled to use 
his private knowledge for the purpose of attacking the lessor's 
ownership or title for so long as he remained in undisturbed 
possession of the leased property. Story's Equity Jurisprudence, 
sect. 323. 

Leonard, in reply, referred to the oases of De Wet v. Jooste, 
2 Shiel, 178 ; Van der Bijl v. Findlay and Kuhn, 2 Shiel, p. 116 ; 
Coller V. Abbas, 1 Shiel, 200. 

Cur. ad. vuli. 

Postea. 21st August. 

The Court delivered judgment : dismissed the plaintiff's claim, 
and ordered the plaintiff to pay the costs of the action. 



1893 

The 
Salisbubt 
G. M. Co. 

V. 

ThbKlip- 

eivieesbbeo 

Estate and 

G. M. Co. 



KoTZE, 0. J., in a written judgment, fully reviewed the facts as 
already reported, and then went on to say : Now the plaintiff company, 
without ever having been disturbed by anyone in its possession or 
occupation of the piece of land and the water right, comes to this 
Court and asks for a cancellation of the contract of lease, and repay- 
ment of the rent already paid to the amount of 500/. The plaintiff 
company bases its action on the allegation that the defendant let 
to it land which was subsequently proved to be not a reserved 
area, but open ground in terms of the proclamation of the farm as 
a public goldfield, issued in December, 1889. That is to say, 
complaint is made that the defendant company let to the plaintiff 
land which did not belong to the defendant, and it is therefore 
alleged that the plaintiff is entitled to a cancellation of the 
contract and to recover rent already paid. How can the defen- 
dant, so runs the plaintiff's question, go on for fifty years drawing 
rent on property which is shown not to belong to the defendant 
company ? Mr. Leonard admits that if the Court finds that the 
leased area and water right were not open ground at the time that 
the lease was entered into, in 1891, the plaintiff cannot succeed in 
this action. It is urged against this, that, granting that this piece 
of land in question must be regarded as being open ground, then 
the plaintiff, as lessee, is even in that case estopped from denying 
the lessor's title, and all the more so because the plaintiff company 
has not been disturbed by anyone in its possession under the lease. I 
must say that I am not satisfied with the evidence that the area 
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The 
Salisbuey 
G. M. Co. 

V. 

The Klip- 

eivieebeeeo 

Estate and 

G. M. Co. 

Kotze, C.J. 



in question was open ground at the time when the lease was 
entered into. But quite apart from this, and assuming even that, 
correctly viewed, the leased area must be regarded as heing 
open ground, and therefore as a portion of a puhlic goldfield 
in terms of the proclamation, I am still of opinion that, under 
the circumstances disclosed in this case, the plaintiff ■ company 
cannot succeed in this action. The lessee comes to this Court 
and asks for relief, and claims cancellation of the lease, not 
because the company's possession has been interfered with or 
because the ground could not be used, but because the plaintiff 
claims to have discovered that the area let to it is open ground, 
and did not therefore belong to the defendant company, and could 
not be let by that company. By the law of this country any 
person can let to another something which belongs to a third 
party, and it is not open to the lessee to raise the defence that he 
has discovered that the lessor' had no right to enter into a contract 
of lease with him, or that the property leased belongs to another 
person, where, for instance, he is, during the currency of the 
lease, sued for the payment of the stipulated rent. The decisions 
in the cases of Collar v. Abbas (1 Shiel, 200) ; Van der Bijl v. 
Fincllay and Kuhn (2 Shiel, 116) ; and Be Wet v. Jooste (ib.,'47S), 
which were referred to on behalf of the plaintiff, are not authorities 
against this doctrine. The plaintiff has not come into Court with 
clean hands. The plaintiff knew of the fact that the defendant 
had, as owner of the northern portion of the farm Klipriviersberg; 
taken steps previous to the proclamation to have a certain area, in 
which was included the piece of ground let to the plaintiff, 
excluded and reserved from the effect of the proclamation. No 
mynpacM was however taken out on account of the carelessness of 
the authorities, who allowed the diagrams to be lost, nor was any 
proper document approved and passed by the Grovernment which 
showed what actually was reserved. The Minister of Mines and 
the Executive Council did however grant the reserved area to the 
defendant company. The plaintiff and defendant companies then 
entered into the lease under that impression ; the plaintiff, as lessee, 
entered into undisturbed possession, and paid rent for a half-year. 
The plaintiff company subsequently, being informed that the area 
was open ground, went and pegged out claims on it, and then 
applied to the Mining Commissioner for a water right on them. 
In spite of the fact that an objection was lodged on 6th March, 
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1891, tlie Mining Commissioner, without giving the defendant 
company any further notice, proceeded with the matter and 
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granted the water right to the plaintiff company on 13th July, 1891. 

This course of action was not adopted by the plaintiff company to 

protect itself against any possible pegging out of the ground under 

the Gold Law, but with the object of evading the obligations 

created by the lease. So far as was proved by the evidence, the 

company ran no risk of any sort. Had its fear been well founded, Kotze, O.J. 

and had the company wished to act bona fide, it would have acted 

under clause 10 of the lease, and have given the defendant company 

notice of the danger that had been discovered or been supposed to 

be discovered, and have requested that the necessary steps should 

be taken for the protection of the rights granted to the plaintiff 

company under the lease. For although that clause refers to 

another portion of the farm, it was inserted in the contract at the 

special request of the plaintiff company, and it at once indicates 

the course which that company should have adopted. But the 

plaintiff company has chosen to act otherwise, and it must 

take the consequences of its action. Not only was the water right 

granted to the plaintiff company by the Mining Commissioner 

without any further notification to the defendant company, which 

had in the first instance appeared and objected, but the plaintiff 

company had even lodged the most vigorous protest with the 

Govemment against the de- proclamation of the farm, unless the 

water right and six claims situated on the leased ground, which 

had been granted to the company by the Mining Commissioner, 

were kept out of the de-proclaimed area in terms of the Grold Law. 

That was done, and the plaintiff company is now trying to obtain 

a cancellation of the lease by virtue of the alleged rights obtained 

by it in terms of the Gold Law. AUegans siiam turpifudinem non 

est audiendus, and nemo ex suo delicto meliorem conditionem suam 

facere potest, are maxims appropriately applicable to the facts 

of this case. Not only does the plaintiff company come before 

this Court to repudiate the title of its lessor, being at the same 

time fully aware of the position of the lessor as owner of the farm 

Klipriviersberg at the time the lease was entered into ; but that 

company at the same time desires, during the currency of the lease, 

to make use of its position as lessee and to deprive the lessor of its 

rights to the leased ground by obtaining the ground for itself. 

Conduct of this sort can neither be encouraged nor tolerated by 
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the Court. There must therefore be judgment for the defendant 
company with costs. 

Attomey for the plaintiff company : Nel. 

Attorneys for tlie defendant company : Booth and Wessels. 



Coram : 
KOTZE, C.J. 
bbKORTE.J. 
MORICE, J. 

1893 
21 August. 



BECKETT, MIJNHAEDT AND OTHERS 

V. 

THE TETJSTEES IN THE INSOLVENT ESTATE OP 
G. A. EOTH. 

A Board of Executors is not a Banh. The Trustees in an Insolvent Estate, 
who, in contravention of sect. 100 of the Insolvent Law, deposited money 
belonging to the estate with a Board of Executors, held liable to the penalty 
provided by sect, 101 of the same law. A creditor of the estate held 
entitled to bring an action for the imposition of the penalty although he 
himself is not thereby benefited. 

The plaintiffs, T. W. Beckett, T. G. Mijnhardt, C. Ueckermann, 
Junr., and T. N. de Yilliers, on 10th February, 1893, brought this 
action, under sect. 101 of the Insolvent Law, against C. A. Celliers, 
W. W. Mare and Gr. Whitelaw, the trustees in the insolvent estate 
of George Andries Both, of Pretoria, which had been finally seques- 
trated on 20th June, 1890. The defendant, C. A. Celliers, was, at 
the date of his appointment as trustee, the secretary of the Trans- 
vaal Board of Executors and Trust Company, a body which 
undertook inter alia the administration of insolvent estates, which 
was generally carried on by the secretary of the company. Celliers 
was appointed as trustee, in his private capacity, and the whole 
administration of the estate was actually left in his hands by his 
co-trustees. Celliers, as administering trustee, received on account 
of the estate a sum of 14,303^. 14s., the larger portion of which 
was devoted to the payment of preferent creditors, leaving a 
balance of 2,526^. 7s. 6c?., which had not been paid out at the time 
when the Transvaal Board of Executors and Trust Company was 
put in liquidation, which occurred on 21st October, 1891. The 
plaintiffs were creditors of Eoth's estate, against which they had 
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proved claims to an amount of 7,728^. 5s. 5d., made up as follows : 1893 
365/. 12s. 9c?. owing to Beckett & Co., of wliieli firm the first be^tt 
plaintiff was a partner and manager ; 2,970/. due to T. G. Mijn- ■*-™ 0™eiis 
hardt, and 4,392/. 12s. 8d. to Roth's Special Syndicate, of which The Tbustees 
the four plaintiffs were members. In the month of September, i^^lvbnt 
1892, the defendants filed a liquidation and distribution account Estate oe 
with the Master of the High Court. From this account it 
appeared that the trustees had recovered a sum of 14,303/. 14s. for 
the estate, but there was a postscript added to the account to the 
effect that the whole of this sum was not available for distribution 
to creditors, because " the unpaid portion of the amount allotted 
to creditors as dividends is lying deposited with the Transvaal 
Board of Executors and Trust Company, now in liquidation, and 
can only be paid out immediately dividends are received from the 
liquidators of that company." On the trustees applying for con- 
firmation of the liquidation and distribution account, Beckett and 
Mijnhardt opposed, and the application of the trustees was post- 
poned by the Court pending the result of this action. 
In this action the plaintiffs' prayer was : — 

1. That the defendants should be ordered to pay for the benefit 

of Eoth's insolvent estate a forfeit of 9,955/. 10s. 6d. in 
terms of sect. 101 of the Insolvent Law, that being double 
the amount which they had failed to deposit in a bank, 
as is required by sect. 100 of that Law. 

2. That they should be ordered to pay, over and above the ' 

forfeit or penalty prayed for, the sum of 2,526/. 7s., being 
the balance of the amount collected by them, for which 
balance they had not accounted to the creditors. 
The defendants pleaded to the above claim : — 

1. That it was a well-known custom of the company itself to 

keep the control of money which came into the hands of 
its secretary as trustee in insolvent estates, and that the 
plaintiffs were aware of the fact that the moneys in 
Eoth's estate were lying on deposit with the Board of 
Executors. That the plaintiffs were therefore estopped 
from alleging that the moneys had not been properly 
deposited. 

2. That the defendants had acted in good faith in depositing 

the money with the Board of Executors, as being a public 
and responsible company. 

S.A.E. o 
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3. That the plaintiffs could not have been prejudiced by the 
acts of the trustees in this respect, as the money in 
question would have been paid out to preferent creditors, 
and they would not have had any portion of it. 

Leonard, J. W. (with him Cloete), for the plaintiffs, argued as 
follows : — ■ 

The trustees acted in contravention of sect. 101 of the Insolvent 
Law ; and they are therefore liable to the penalty prescribed by 
that section. The Court has no discretion and must simply apply 
the provisions of the Law. {fennel v. Willoughhy, 3 Juta, 265 ; 
JDe Jongh v. Lindenberg, 4 Juta, 310 ; Martin v. Griffiths, 4 E. D. 0. 
Reports, 30.) The two co-trustees, who left the management of 
the estate to Celliers, were equally liable for the penalty. The 
onus of proving that they did not know what Celliers had done 
lay on them. They had failed for a whole year in ascertaining 
what was done with the money. All cheques drawn on account of 
the estate were signed by directors of the board, and not by the 
trustees. There is no proof that Mijnhardt or De Yilliers Imew of 
what was being done with the money, nor that Beckett or 
TJeckermann had acquiesced in Celliers' actions. 

Wessels (with him Esselen and Curlewis, contra) : Sects. 100 and 
101 were intended to prevent trustees of insolvent estates from 
making use of money belonging to the estate for theii' own pur- 
poses. Celliers neither kept the money in his own possession nor 
retained control of it. He deposited it with an institution which 
he regarded as a bank. The word " bank " as used by the Law must 
be interpreted in a reasonable manner. (Voet, 18. 19, 4.) The 
business of the Board of Executors was the same as that of a bank. 
The payment of cheques does not constitute an essential element of 
the operations of a bank. Banks differ from each other in regard 
to the business operations they undertake. Morse (Banking, 
pt. 1 , p. 6, sect. 2) says : " An institution is a bank which receives 
the deposits of others and places them out for its own benefit." 
The word " bank " is used in that sense in sect. 63, Law No. 22 
of 1892. Wbere a company which has been duly constituted 
carries on banking operations, it is a bank, although it. is not 
generally described as such. In the case of Martin v. Griffiths 
(4 E. D. 0. Reports, 30) the Supreme Court of the Cape Colony 
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refused a petition for the application of the penalty. In the case 1893 
of The Standard Bank v. Schon/cen's Trustee (6 0. L. Journal, 107), Beckett 
the same Court onlj enforced the penalty in regard to the sum ■"'" Otheks 
kept hack, after great trouble had been expended in inducing the The Tbustees 
trustee to admit the receipt of the money. There was nothing in Insolvekt 
the Belamore Case conflicting with the assertion that the Board of Rotate oe 

Executors was really a bank. ' 

The plaintiii Beckett, at that time a director of the Board of 
Executors, and TJeckermann, both knew that it was a custom of the 
board to deal according to its discretion with money which the 
secretary obtained possession of in his capacity as trustee of in- 
solvent estates. They are therefore now estopped from objecting 
to that custom. Mijnhardt is bound by the knowledge of his 
partners in the syndicate. (Lindley on Partnership, 243 ; Broad- 
hent V. Barlow, 7 Jurist, 479.) 

Leomxrd replied. 

The Court reserved judgment. 

Postea. 21st August. 

The Court (Kotz^, C. J., and De Korte, J., as representing the 
majority of its members) gave judgment in favour of the plaintiffs 
for the penalty of double the amount, viz., 9,955^. 10s. Qd., with 



MoRicE, J., dissented from the majority of the Court, being of 
opinion that the defendants were not liable for the penalty 
provided for in the Law. 

KoTZE, C. J. : This is an action brought for the enforcement of 
a certain penalty under sect. 101 of the Insolvent Law. The 
defendants. Colliers, Mare and "Whitelaw, were appointed trustees 
of the insolvent estate of Eoth, and CeUiers, who was the secretary 
of the Transvaal Board of Executors, although it does not appear 
that he was appointed as trustee in that capacity, was the adminis- 
tering trustee. The plaintiffs, who are creditors in the insolvent 
estate, allege, and they have proved, that the def diidants collected a 
total amount of 14,303/. 14s. That money was paid by Colliers 
into the Transvaal Board of Executors, and deposited in the 

o2 
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1893 Standard Bank in the name of tHat hoard. The Board of Executors 

Beotgett hecame insolTent, with the result that the trustees were unahle to 

AND Othees pay out a sum of 4,977^. 15s. Sd. belonging to the insolvent estate. 

The Tetjstees The plaintiffs therefore allege that the trustees have not dis- 

I ?o™'ht charged their duty under sect. 101 of the Insolvent Law hy duly 

Estate of depositing the money in a bank, and that they are therefore liable 

■ to the penalty of double the amount, or 9,956/. 10s. 6d., which sum 

Kotze, C.J. the plaintiffs in this action now claim. To this the defendants 
have pleaded as follows : " That the Board of Executors was 
appointed as the administering trustee, and that it was the well- 
known custom of the company or board itself to retain the moneys 
of insolvent estates which were under the company's control, 
instead of depositiag them in a bank, and more particularly that 
the plaintiffs were aware of this custom and of the fact that the 
moneys in Roth's estate were not separately deposited in a bank, 
and that the plaintiffs acquiesced in that course ; secondly, that the 
defendants acted in good faith and. have made no profit out of the 
moneys deposited with the said Board of Executors ; and that the 
plaintiffs are not prejudiced, since they are merely concurrent 
creditors, and the moneys, if forthcoming, would be awarded and 
paid out to preferent creditors." 

The defendants therefore contend that the plaintiffs have no 
actual cause for complaint. This ease has been argued on both 
sides with very great ability by advocates Leonard and Wessels as 
counsel. It has been urged on behalf of the trustees that sect. 101 
involves a penalty, and must therefore be strictly construed. The 
intention of the section it was said is to prevent the trustee in an estate 
from embezzling money and to compel him to carry out his duties. 
The trustees acted So»M_^c?e by depositing the money with the Board 
of Executors, which was a corporation trusted by the public. Oelliers 
could not, as secretary of the board and administering trustee, have 
drawn that money from the Standard Bank on account of the board 
unless the cheques for it had been signed by two directors of the 
board. The fact of the money being deposited with the board 
was equivalent to its being put into a bank, for the boai'd may be 
regarded as being a bank for the pui-poses of sect. 101. The 
following decisions show that the Courts in the Cape Colony are 
not inclined to enforce the law literally and strictly. {Martin v. 
Griffiths, 4 E. D. C. Eepts. 30 ; Fennel v. Willoughhy, 3 Juta, 265; 
Standard Bank v. Schonlien's Trustee, 4 C. L. Journal, 107.) 
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In reply to this argument employed by Mr. Wessels, it has 1893 
heen urged hy Mr. Leonard that sect. 101 is imperative, and that, BEOKEir 
although there may be a certain lack of sympathy with plaintiffs ^^'^ Othbm 
in their claim for the enforcement of a penalty, the Court has no The TnuaTBEs 
discretion in the matter. {Kock v. CelKers, 7 0. L. Journal, 115.) j^^^si. 
The wording of sect. 101, like that of the whole Law, is so involved Estate of 

that it reflects no credit on the draftsman of the Act. Still, ' 

it is clear to me that a trustee who either retains in his Kotze^.J. 

own possession, or knowingly allows his co-trustee to so retain, 

a sum of money in excess of 20/. which belongs to the estate, 

instead of depositing the money in a bank to the credit of the 

estate, does, in the absence of any well-founded reason for the 

retention of the money in his possession, make himself liable to 

forfeit twice that amount for the benefit' of the insolvent estate. 

The fact of money being retained in possession of a trustee 

without good cause makes that trustee liable to pay a forfeit of 

double the amount. The section goes on to state that where a 

trustee employs the money for his own purposes, or allows his 

co-trustee to do so, he can in that case also be condemned to pay 

the penalty of double the amount. 

This action is not, however, instituted under the last portion 
of the section, and therefore Mr, Wessels' argument on that point 
fails. The plaintiffs allege that the defendants did not duly 
deposit the money in a bank, as it was their duty to do. The 
trustees rely on the bona fides of their acts and on the decision in 
the case of Fennels. Willoughby (3 Juta, 265). In that case the 
trustee was the largest creditor of the insolvent. The moneys 
coming to the estate were deposited by him in the Standard Bank. 
He was, however, in the bank's debt to the amount of 900/. on a ' 
promissory note, and at the bank's suggestion he paid the note out 
of money belonging to the estate. He did this in good faith and 
believing that he was justified in so doing, because the dividend 
he had to receive amounted to far more than 900/. Shortly after- 
wards he was advised that he had acted illegally. He thereupon 
got the bank to repay the money to the credit of the estate. An 
application was then made under sect. 101 for an order compelling 
the trustee to forfeit double the amount of 900/. The Court 
refused the application. De ViUiers, C. J., said : " The mistake 
was a bona fide one, and by rectifying it as soon as he discovered it 
was a mistake, he made it impossible for himself and for the bank 
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1893 to derive any tenefit whatever from what he had done." Now 

g^^^ Mr. Leonard has insisted that this decision is bad in law, heeause 

AND Othebs a trustee cannot be heard to say that he did not know what bis 

The Tetjstees duty was, and so plead ignorantia juris as an excuse ; and further, 

IN THE ^ija,t the Law most strictly forbids the use by a trustee of monev 
Insolvent , . " 

Estate of belonging to the estate, even for one single hour. 

°™ ' It is not necessary now to examine into the correctness of that 

Kotze, O.J. decision, as that case difiers from the one now before us. That 

application was made under the second portion of sect. 101,- while 

this action is brought under the first portion of the section ; 

in the next place, when the trustee in Fennel v. WillougKby found 

that he had acted in conflict with the Law, he immediately repaid 

the moneys into the estate, which was not done in this iastanee ; 

and thirdly, no one was injured, whilst in the present case the 

preferent creditors, if no one else, have suffered loss. The question 

of hona fides does not affect the case. The sole question is whether 

the trustees were Justified in keeping back the money — in other 

words, whether they were not bound to deposit the money m a 

bank to the credit of the insolvent estate ? The Board of Executors 

cannot be considered to be a bank within the meaning of sects. 100 

and 101 of the Law. Therefore the money was not deposited in a 

bank as the Law requires. But it may perhaps be urged that as 

the money was deposited with the Board of Executors, the trustees 

did not retain possession of it, as it had passed from their hands to 

the possession of the board. That contention, however, cannot 

prevail. Eor otherwise it might with equal force be alleged that, 

where a trustee has in good faith handed the money to a capitalist, 

to be kept in his safe in a tovm or village where there are several 

banks, and the money has been stolen, that the trustee would not 

be liable to forfeit double the amount. The fact of their having 

deposited the money with the board cannot therefore excuse the 

trustees, especially as the board retained the money in the bank to 

its own credit, and could use it in carrying on its business as it might 

deem fit. This is certainly not the intention of the Law. It has been 

pleaded that the plaintiffs were aware of and agreed to the action 

of the trustees as regards the depositing of the money. It has 

not been proved that Ueokermann, De Villiers or Mijnhardt had 

this knowledge, and as regards the plaintiff Beckett, I am of 

opinion that if he, as a director of the board, must be considered 

to have had knowledge of the board's practice of depositing 
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moneys belonging to, insolvent estates to the credit of the hoard, 1893 
he is even then not estopped, as a creditor in the insolvent estate, beokett 
from joining with certain other creditors in the institution of an -^^ Otheks 
action against the trustees for the recovery of the penalty of TheTetjstees 
double the amount for the benefit of the estate in general. The 
penalty was not enacted, and it is not being claimed, for the 
personal profit of the plaintiffs, but in order to protect the estate. 
A special practice followed by the Board of Executors in regard 
to the depositing of the funds of insolvent estates, which is at 
variance with the Insolvent Law, cannot be recognised by this Court. 

Although the plaintiffs, therefore, as concurrent creditors, may 
derive no benefit from the penalty, they have still, as such, a locus 
standi to bring this action. It is not the administering trustee 
alone, but all three of the trustees who have been sued. Now, in 
order to render the co-trustees liable in this action, it must be shown 
that they knowingly allowed their fellow trustee to retain the 
money in his possession instead of depositing it in a bank. They 
have not pleaded ignorance of their co-trustees' actions. On the 
contrary, all the defendants allege in their first special plea that it 
was a well-known practice that funds belonging to insolvent 
estates were placed with the Board of Executors and deposited by 
the board to its own credit in a bank. 

Moreover, the trustees signed and filed the liquidation account. 
We must therefore conclude that the trustees Mare and Whitelaw 
knew of the action of their co-trustee Celliers, and that all the 
trustees have accordingly been guilty of a contravention of the 
Law, and that the plaintiffs are entitled to claim that the defen- 
dants shall be ordered to pay the forfeit of a double amount, 
i.e., 9,9551. 10s. 6d. together with costs. 



MoEiCE, J., after reciting the facts, said : The plea of a special 
agreement regarding the money has not been established by the 
evidence. As regards the special pleas, it appears to me that none 
of them can be successful. A custom followed by the Transvaal 
Board of Executors in keeping moneys under its own control 
cannot succeed as ,a defence where such a course of action is 
specially forbidden by the Law. It has not been proved that the 
plaintiffs gave their consent to their money being retained by the 
Board of Executors. The fact of one plaintiff (Beckett) having 
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1893 been a director of the board does not prevent the Court from 

Beckett declaring that the money has been forfeited for the benefit of the 

AND Others estate. The plea that it would not have benefited the plaintiffs if 

The Tetjstees the money had been deposited in a bank appears to me to be no 

answer to the claim. 

The question to which the whole matter may be reduced seems 
to me to be this : Did the defendants, or any one of them, retain 
possession of money belonging to the estate, in contravention 
of sects. 100 and 101 of the Insolvent Law ? The answer to this 
question depends on what interpretation is placed upon the words 
"to retain possession of," used in sect. 101 of the Law. If these 
words must be taken to mean the non-depositing of money belonging 
to an estate under administration in a bank to the credit of the 
estate, then the defendants are liable to the penal provision enacted 
by the Law, unless reasonable and lawful grounds for excuse can 
be established. I may remark that this also appears to have been 
the interpretation placed upon the section by the person who drew 
up the side-notes of the Cape edition of the Insolvent Ordinance, 
the side-note to section 101 reading : — " Non-deposit or use by 
trustees of sums exceeding 20^. involves forfeiture of double." 
The provision, further, that the money may not, be retained in 
possession longer than the first day, after the receipt of the money, 
upon which it has become possible to deposit the money in a bank, 
goes to prove that the Legislature meant by the words " retaining pos- 
session of " the non-deposit in a bank. But, as against this, how can 
it be urged that a trustee who has given the money to a third party 
for safe keeping has retained possessio7i of that money ? It appears 
to me that in interpreting sect. 101 in that way we are giving too 
wide a significance to a penal clause. If a trustee hands the 
funds in an estate to a third party, with a view of thereby obtaining 
some profit for himself, he naturally makes himself liable to a 
penalty in twice the amount provided for by the second portion of 
the section referred to. But where, without benefiting himself by 
so doing, a trustee hands money to another person for safe keeping, 
then, as trustee, he is guilty of negUgenoe, but he is not, in my 
opinion, liable to the penalty of the Law, for that penalty can only 
be imposed where the trustee retains possession of the money after 
he has had it in his power to deposit it in a bank, and where he has 
been guilty of embezzlement. 

In the case before us the trustee, C. A. Celliers, received 
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the money belonging to the estate. Although he was the 1893 

secretary of the Transvaal Board of Executors, he was not 

appointed as trustee in that capacity. The Transvaal Board of 

Executors was therefore not the trustee, and Oelliers, hy paying The Teustees 

the money belonging to the estate to the board, paid it to a third 

party, and did not in any sense retain possession of it. After it 

had been paid into the bank to the credit of the board, Celliers had 

no further control over it. Celliers himself could not even draw 

the money from the bank by cheque. I consider, therefore, that 

he cannot be said to have retained it in his possession ; and it has 

not been alleged that he used it for his own benefit. The plaiatrSs 

cannot therefore succeed in regard to the penalty of 9,955/. 10s. 6d. 

The second sum claimed — that of 2,463/. 17s. 6d. — is claimed 
upon other grounds. Eor it is alleged that the trustees received 
this money, and have not accounted for it. The facts are, that 
money in the estate was received by the trustees, and that they 
entrusted it to the care of the Board of Executors, which was then 
placed in liquidation. The only defence which the defendants 
Blight have set up against this claim would have been to show that 
in entrusting the money to the board they had acted with due 
diligence and prudence. The defendants have not proved that, 
nor have they followed the direction given in sect. 100 of the Law, 
which provides that where the creditors do not choose a bank it 
shall be open for the trustees to do so. 

My judgment must therefore be, that the defendants be ordered 
to pay to the credit of the estate of G. A. Eoth the sum of 
2,463/. 17s. 6d., with interest thereon at 8 per cent, from 1892 (the 
date of the liquidation and distribution account), and the costs of 
this action. The defendants are further declared, upon payment of 
that amount, to be entitled to the dividends paid out in regard 
to it by the Board of Executors. 
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P. J. JOUBEET ET ALII v. YOSS BEOS. 

A syndicate formed with the object of floating a company is not necessarily an 
anonymous partnership, in which case the members of it can be sued in their 
private capacity for the debts of the syndicate. — The fact that an item, 
amongst others, which is sued for is alleged to arise out of a contract, without 
it being alleged whether the contract was made verbally or in writing, does 
not by itself alone afford a good ground .for exception. 

This was an appeal from a decision of Jorissen, J., on two excep- 
tions taken by the appellants to a summons issued by the respon- 
dents, in which the appellants were sued for payment of a certaia 
debt. The plaintiffs in the Court below, Yoss Bros., it appeared, 
had sued the appellants in their private capacity for payment of 
the sum of 186/. 4s. 9d., being for goods delivered to a certain 
syndicate of which the appellants were members. The defendants, 
present appellants, took two exceptions to the summons : (1) that 
they should have been sued in their capacity as members of, the 
syndicate and not in any private capacity ; (2) that there was a 
certain item appearing in the account annexed to the summons 
which was alleged to be the outcome of a certain contract, as to 
which contract it was not alleged whether it was made verbally or 
in writing. Jorissen, J., before whom the exceptions were argued, 
found them to be bad and overruled them, and an appeal was 
noted which was heard on 1st June, 1893. 



Wessels, for the appellants. 

Esselen, for the respondents. 

Postea. 22nd August. 

The Court dismissed the appeal with costs. 



Cur. ad. mlt. 



MoEicE, J. : This is an appeal from a decision given by Jorissen, 
J., upon two exceptions which were both overruled by him. The 
first exception is, that the defendants were sued in their- private 
capacity, while it appears from the summons that the debt sued 
upon was incurred by the defendants as members of a syndicate. 
This exception is based on the view that a syndicate is a partner- 
ship, and it is alleged, in consequence, that not the individual 
members but the partnership itself should be sued for the debts of 
the partnership. It is not, however, clear to me from the summons 



Voss Beos. 
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that the syndicate in this case was a partnership. On this point I 1893 
wish to refer to the case of the Guardian Insurance and Trust Co. j^-^a 
V. Lovcmore's Executors (5 Juta, 205), from which it will be seen «• 

that a syndicate formed with the object of establishing a company 
is not necessarily a partnership. I am therefore of opinion that 
this exception was rightly overruled. The second exception states 
that one item in the account annexed to the summons is not for 
goods sold, but is the outcome of a contract, which is not alleged 
to have been made verbally or in viriting, and it is therefore 
prayed that this item may be struck out. I see no reason, how- 
ever, why that should be done. It might, perhaps, have been 
contended that the summons is vague on that point, but I see no 
reason for striking out the item on the ground alleged. 
The appeal must therefore be dismissed with costs. 

Attorney for the appellants : Baker. 
Attorney for tie respondents : Haarlwff. 



W. MORKEL V. J. MOLLEE. 



Coram : 



arbitrator not strictly hound always to decide according to narrow legal -^OTZE, O.J. 
principles, but competent at times to settle matters in a common sense and ^^^?„^3!^' "{' 
practical way. 



JOEISSEjST.J. 



23 August. 



This was an appeal from a decision of Morice, J., in Chambers. 1393 

The appellant had erected a wood and iron building on a certain 
stand belonging to J. D. and J. E. Morkel, at Johannesburg, 
under the express stipulation that he should be entitled, at the 
expiration of his tenancy of the stand, to take down and remove 
the house erected by him. Subsequently the lessors of the stand 
became insolvent, and MoUer, the respondent, was appointed 
trustee in the insolvent estate. The latter then claimed the house 
as belonging to the insolvent estate. As the appellant opposed 
this claim, the parties agreed to submit the dispute to the decision 
of an arbitrator. Advocate Auret. The point for decision was not 
carefully defined in the deed of submission, but was subsequently 
decided by the parties as dealing with the question — whether the 
house was Morkel's property, and, if so, to what measure of 
damages he was entitled ? The arbitrator decided that in his 
opinion the house was a fixture, that is, attached to the soil, or an 



, MOLLEE. 
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1893 immovable, and awarded the appellant 300/. as compensation. 
MoEEEL The latter then applied to have the arhitrator's award made an 
order of Court, and this application was opposed by the respondent, 
on the ground that the arbitrator had exceeded his authority, 
since in terms of the deed of submission he could only award the 
appellant compensation if he found that the house was his pro- 
perty. Morice, J., held that this objection was good, and referred 
the matter back to the arbitrator, upon which the Judge's decision 
was brought in appeal. 

Wessels, for the appellant, referred to Eussell on Awards, 117, 
to show that the arbitrator acted within the scope of his authority 
in his award. 

Curlems, for the respondent. 

The Court unanimously held that the arbitrator's award was 
correct and in terms of his authority, and allowed the appeal with 
costs. 

KoTZE, C. J. : The issue raised before the arbitrator by the 
attorneys of the parties was this : Does the house belong to 
W. Morkel, and if so, to what amount is he entitled as damages ? 
The arbitrator held that the house was an immovable, and awarded 
Morkel 300/. as compensation. But according to the wording of 
the deed of submission, the arbitrator was in no way bound to 
confine himself to issue as stated by the attorneys in. all its strict- 
ness, and he should therefore, in my opinion, not have used the 
expression employed by him. The question whether- the house 
was a movable or an immovable was not pertinent to the case. 
What the arbitrator actually held was that the house must be 
regarded as the property of Morkel in a sense sufficient to entitle 
him to compensation. Had the arbitrator, when he held that the 
building was an immovable, considered the question from a merely 
academical standpoint, then he could certainly not have found that 
the hoiise belonged to Morkel. But he did not treat the question 
academically, but rather in a practical, everyday manner, and 
therefore awarded compensation to the appellant. He was perfectly 
correct in so doing, and his award must therefore be declared an 
order of Court. 

Attorney for tlie appellant : De Korte. 
' Attorneys for the respondent : Rooth and Wessels. 
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P. 0. BOUMAN V. THE STATE. coram: 

deKORTE,J. 
Conviction hy a Landdrost of a law agent for contravention of sect. 219 of a JOEISSBN",J". 
Resolution of the Volksraad dated Xith June, 1876, quashed, where it MORICE, J. 
appeared that the accused had unintentionally styled himself an attorney, 
owing to his having omitted to erase that word on a printed form of a letter 1893 

of demand. 



24 Aiiguit. 



This was an appeal from a judgment of the Landdrost of Piet 
Eetief, by which the appellant was fined 71. 10s. for contravening 
sect. 219 of the Resolution of the Volksraad dated 14th June, 
1876, in that he, being a law agent, had sent out a letter of 
demand in which he styled himself an attorney. It appeared that 
the letter was filled in on a printed form, at the foot of which, and 
immediately after the appellant's signature, was printed the word 
attorney. In spite of the accused's statement that he generally 
drew his pen through the word attorney and put law agent in its 
place, but that he had forgotten to do so on the occasion referred 
to in the summons, he was fined, as stated, by the Landdrost, and 
thereupon an appeal was noted. 

Cloete, for the appellant. 

ffiscock, for the State. 

The Court held that the appellant had not acted mala fide, 
and allowed the appeal. 

Attorneys for tlie appeUant : Be Jongh and Stegmann. 
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Coram : 
beKORTE.J. 
JOEISSEN.J. 
MORICE, J. 

1893 
24 August. 



B. WEINSTEIN v. THE STATE. 

Traders who do not keep proper hooks can he punished in terms of sect. 2, clause 5, 
Law No. 13 of 1887, and sect. 4, sub-sect, (a), clause 2 of the same Law. 
Books kept in unintelUgihle figures declared to he improperly kept. 

This was an appeal from a decision of the Assistant-Landdrost at 
Johannesburg, by which the appellant was fined the sum of 25/. 
for contravention of sect. 2, clause 5 of Law No. 13 of 1887, together 
with sect. 4, sub-sect, (a) , clause 2 of the same Law, in that he, as a 
licensed dealer in groceries, could not produce books to the collector 
of revenue to prove the correctness of his return to an assessment 
note. It appeared that the books were kept in Chinese, and the 
figures were unintelligible, and the Landdrost held they were not 
proper books. 

JFessels, for the appellant, contended that there was no law com- 
pelling any person to keep books, and also that the penal provision 
in sect. 4, sub-sect, (a), clause 2, did not apply to sect. 2, but merely 
to sect. 1. 

Jacohsz, for the State. 

The Court dismissed the appeal. 

Attorneys for tte appellant : Van Boeschoten and Lorentz. 



Coram : 
EOTZE, C.J. 
JOEISSEN,J. 
MORICE, J. 

1893 
29 August, 



MAETHA PULLEN v. E. J. GILFILLAN. 

A codicil to a will, which contains the reservatory clause, need not he executed 
in the presence of witnesses, nor he signed hy them. ' 

The defendant was the widow of one J. A. GrilfiUan, to whom she 
had been married in community of property on 30th March, 
1857. In that same year a mutual will was made by them jointly, 
in which will the usual reservatory clause appeared. In the year 
1887, and by virtue of this clause, a codicil was added to the will 
by which a certain farm, known as Eooikraal, in the district of 
Middelburg, was bequeathed to the defendant. The codicil was 
signed by each of the spouses and by two witnesses, who had, 
however, attached their signatures to it on different occasions, and 
not in the presence of the spouses interested. J. A. GilfiUan died 
on 29th June, 1891, leaving nine children, amongst whom was the 
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plaintiff in this ease, wlio disputed the validity of the codicil (a) by 
reason of the informality above mentioned, because the bequeathing 
of the farm to the defendant was, in plaintiff's opinion, equivalent 
to the nomination of an heir, which, as she contended, could not 
be done by means of an informal document; (b) that by this 
legacy an infringement is made on the legitimate portion of the 
heirs in intestacy. The plaintiff brought no action to obtain the 
balance of her legitimate portion, ad supplendam legitimam, nor to 
upset and cancel the will as invalid — that is to say, no querela 
inofficiosi testamenti — but maintained her objection merely by 
opposing the liquidation account before the Master. 

As against this it was urged by the defence that a codicil made 
under the reservatory clause of a will need not be executed in the 
presence of witnesses ; that there had been no infringement on the 
legitimate portion of the inheritance, which question was also not 
before the Court, since the action was not brought to have the will 
cancelled. 

The ease was heard on 5th August, 1893. 

Kleyn (with Cloete), for the plaintiff, maintained that Van der 
Keessel, Bynkershoek, and other authors, were mistaken when 
they stated that where a will contained the reservatory clause a 
codicil could be added to it without its being attested by witnesses, 
and quoted, in support of his contention, The Notes of Decker 
on Van Leeuwen, 1. 314 (Kotz^'s ed.). They arrived at that con- 
clusion by following the Roman Law, but in doing so they lost sight 
of .the German origin and the nature of a codicil. The practice was 
likewise different according to the old Dutch law. (Of. Huber, 
Hedendaagsche Eechtsgeleerdheid, Vol. I. Bk. 2, chap. 14, sects. 3 
and 4, 173.) The decision in Wylde's Case was therefore wrong. 
If a valid codicil could be made without the presence of witnesses, 
then it would be possible to alter the whole, or at any rate the most 
important portions, of a will by a document made without any 
formalities. According to our law, a codicil required the same 
formalities as a will. (Van der Linden, 64.) The expression "under- 
hand writing," used by Van der Linden, referred to a document 
made without the presence of a notary, but not in the absence of 
witnesses. Eeference was also made to Van Leeuwen (Vol. I. 
Bk. 3, chap. 2, sect. 2) to support the contention that a gift like 
the one in question, made by way of a codicil, was an evasion of 
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1893 



Mabtha 

PULLEN 



the rule of law that an heir could not be appointed by codicil. 
Furthermore, this gift caused an infringement to be made on the 
legitimate portions of the heirs. The farm was valued by the 
GiLFttLAN. other side at 900^., but experts had shown that it was worth over 
4,000^. As regards the form of the action, that is, the attacking of 
the liquidation account, they had only followed the provisions of 
the Weeswet. Before the liquidation account was filed the action 
could not be proceeded with. 



Wessels, for the defendant, contended that where the will 
contained the reservatory clause the subsequent codicil could be 
made without observing any formalities and without the presence 
of witnesses being required. He quoted, in support of this 
contention, Groenewegen, Bk. 2, De Codicillis, tit. 25; Voet, 
29. 7, 5 ; Bynkershoek, Bk. 3, chaps. 4 and 5 ; Van der Keessel, 
Theses 337 — 338 ; Lybrecht's Eedeneerende Yertoog, 2, chap. 20, 
323 ; Hollandsche Consultaties, 3, Cons. 26 ; Tan den Berg, 
Nedl. Adviesboek, Cons. 269, Vol. III. 664; In Re Sir John 
Wylde's Will, Buch. 1873, 113 ; Van Beenen v. The Board of 
Executors, Buoh. 1876, 46 ; MacBonald v. Executors of MacDonald, 
3 Searle, 37. Van der Linden, too, did not hold the opposite 
opinion. Furthermore, the action was not brought ad suppkndam 
legitimam, but merely to have the bequest cancelled as well as the 
liquidation account, on the ground that the codicil, qut codicil, was 
invalid. Had the plaintiff claimed her legitimate portion the 
matter could have been settled by arbitration. 

Cur. ad. vult. 

Postea. 29th August. 

The Court held that, according to our law, a codicil made by 
virtue of a reservatory clause did not require signing in the 
presence of witnesses. As regards the valuation of the farm, the 
Court, by a majority (Morice, J., dissenting), granted absolution 
from the instance, with costs. 



Attorney for tlie plaintiff : Cloefe. 

Attorneys for the defendant : Findlay and Rice. 
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SUSAN V. BAL. Coram: 

dbKORTE.J. 
Vlaim may be made in reconvention to the extent of lOOZ,, where the claim in MORIOE, J. 

convention is made under the provisions of Law No. 7 of 1891, for the — ~ 

recovery of small debts. 

The appellant, plaintiff in the Gom-t below, had brought an action 
against the respondent to recover the sum of 6/., under Law No. 7 
of 1891. The respondent, defendant in the Court below, denied 
the debt, alleging a counterclaim for 76/. 15s., which ought to be 
set off against the plaintiff's claim, and made a claim in reconven- 
tion for the payment of the sum due to him. The Landdrost of 
Pretoria, who heard the case, gave judgment in favour of the 
respondent for the sum of 71/. 10s., and against this judgment an 
appeal was noted. 

Wessels, for the appellant, alleged that, in terms of the Law 
under which the action was brought, the maximum amount for 
which a claim might be made in reconvention was the same as 
that for a claim in convention, that is, 15/. 

Kleyn, for the respondent. 

The Court dismissed the appeal, being of opinion that the Legis- 
lature, when passing this Law, intended to make matters simpler, 
and not to hamper clients by narrowing the jurisdiction of the 
Landdrost. 

Attorney for the appellant : Quin. 
Attorney for tie respondent : Cloete. 



OONEOT V. ALEXANDEE. Coram: 

KOTZB, O.J. 

No appeal allowed against an interlocutory or provisional order made by a MOKICE J. 

Landdrost. 



OoNROT, the appellant, had made an application to the Landdrost ^^^^ 
of Johannesbm-g to have a provisional interdict, granted and con- i September. 
firmed by the Landdrost, discharged. The Landdi-ost refused the 
application, and Oonroy thereupon appealed to the High Court. 

S.A.R. p 
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CONEOT 

V. 

ATiTiXATTOEB. 



EEPOETS OF THE HIGH COURT 

Wessels, for the appellant. 

Esselen, for the respondent. 

The Court dismissed the appeal on the ground that no appeal 
was allowed from an interlocutory judgment. 

Attorney for the appellant : Be Korte. 
Attorney for the respondent : Haarhoff. 



Coram : 
KOTZE, C.J. 
MORICE, J. 

1893 
4 Sepiemher. 



WEBB & CO. V. "W. HAETO&H. 

Moneys due to a firm which has leen dissolved may ie sued for ly one of the 
members of the dissolved firm ; hut he must sue in the name of the late 
firm. 

The appellants, plaintiffs in the Court below, had brought an 
action against the respondent, before the Landdrost of Pretoria, 
for payment of the sum of 6^. 4s. 6d. on an aceoimt current. 
Exception was taken to the summons on behalf of the respondent, 
to the effect that the firm of Webb & Co. had already been dis- 
solved, and could therefore not sue as Webb & Co. It appeared 
from the records that one Focks, on whose authority the action 
had been instituted in the name of Webb & Co., held a power of 
attorney from Webb & Co. to coUect money, but not to sue. The 
Landdrost thereupon granted absolution from the instance with 
costs. 

Fraser, for the appellants, referred to Lindley on Partnership 
(3rd edit. 427), and Pollock on Partnership (2nd edit. 78), in support 
of his contention that, even after the dissolution of a firm, each 
member thereof retains authority to bind the firm in connection 
with partnership matters which have not been liquidated at the 
time of the dissolution. 

Esselen, for the respondent, pointed out that Eooks did not 
allege that he was a member of the firm. 

The Court upheld the appeal with costs, set aside the Landdrost's 
judgment, and ordered him to go into the merits of the case. 



OF THE SOUTH AFRICAN REPUBLIC. 



211 



V. 

Haetoqh. 
Kotze, C.J. 



EoTzS, 0. J. : An exception was taken that the firm of Wehb 1*93 
& Co. is no longer in existence. But although the firm has heen Weeb & Co. 
dissolved, any action must stiU he brought in its name. The 
exception does not allege that the names of the members of the 
firm are not given in the summons, but merely that the firm is 
dissolved. The authorities quoted by Mr. Fraser prove that a 
partner can sue in the name of a firm, although the firm is dis- 
solved. The Landdrost's judgment must therefore be altered to 
this effect, that the exception be overruled. The appeal is allowed 
with costs, and the Landdrost is ordered to go into the merits of 
the case. 



Attorney for appellants : Quin, 
Attorney for respondent : Baker. 



DAVY V. MATTHEWS. ^"T' 

-KOTZE, C.J. 

A woman claiming goods which have heen taken ly the sheriff in execution of a MORICE, J. 
judgment against her husband, to whom she is married hy ante-nuptial 
contract, is only entitled to a stay of execution pending action hy her for a ^893 

declaration of rights. 



This was an appeal from the Assistant Landdrost of Johannesburg. 
The appellant had obtained a judgment against the respondent's 
husband, and upon this a writ of execution was taken out and the 
house furniture was attached. The respondent alleged that the 
furniture belonged to her, she being married by ante-nuptial con- 
tract, and obtained from the Assistant Landdrost of Johannesburg 
an order staying the execution against the goods. An appeal was 
noted against this order. 

Wessels, for the appellant. 

There was no appearance made for the respondent. 

The Court amended the Landdi-ost's order to the effect that 
execution should only be stayed pending an action for declaration 
of rights to be brought by Mrs. Matthews. 

Attorneys for the appellant : Booth and Wessels. 

p2 



5 September. 
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Coram: THE ECONOMIC- FIRE LIGHTING CO. v. E. HOLMES. 

KOTZE, C.J. 

MOEICE, J. Under an agreement made for the delivery of goods hy weight, nett weight and 

not gross must he understood, and therefore packing materials, such as 
1893 barrels, are not included, unless local custom provides otherwise, or unless it 

is stipulated to the contrary. 

This was an appeal from the Landdrost of Johannesburg. The 
respondent had sued the appellant company in the lower Court for 
payment of the sum of 221. 19s. lO^d., being the balance due on an 
account for a certain quantity of resin delivered by him to the 
company. The agreement, in terms of which the delivery had 
been made, read thus : — 

We, the undersigned proprietors of the Economic Fire L. 
Syndicate of Johannesburg, do hereby agree to pay Mr. E. 
Holmes 31s. per hundred pounds of resin up to 100 tias of 100 
to 112 lbs. each, and further to take the whole lot off his hands 
in two months from date of its delivery in Johannesburg, 
&c., &c. 

The delivery was therefore to be made in tins of from 100 to 
112 lbs. each. The resin, however, was sent, not in tins, but in 
barrels, which were burned by the company, and each of which 
weighed 56 lbs. The appellant company, defendant in the Court 
below, on being sued for payment as above, denied owing the 
amount, alleging that the respondent, plaintiff in the Court below, 
had charged the company for the gross weight and not the nett, 
and had thus brought up in the account against them the weight 
of the barrels as well as that of the resin. The Landdrost held 
that there was sufficient evidence before him of the practice in these 
cases to charge for the weight of the packages, and he gave 
judgment against the appellant company. The company then 
appealed. 

Wesseis, for the appellant company. 

Esselen, for the respondent. 

Cur. ad. mlt. 
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Postea. 9th September. I893 

The Court was of opinion that it must be held that the resin TheE^omio 
was bought according to its nett weight, and that there was not ^^^ 
sufficient evidence to prove a custom to the contrary [Beveaux v. ^™™'* ^°- 
GonoUy, 6 Com. Bench, 640), and therefore referred the case back ^°™^^- 
to the Landdrost to take evidence as to the weight of the empty 
barrels and their value, intimating that if the appellant company 
was entitled to a reduction of the weight, the respondent was 
entitled to the return of the barrels or their value. Costs were 
given in favour of the appellant company. 

Attorney for the appellant company : Haarlioff. 
Attorneys for the respondent : Booth and TFiesse?s. 



J. EEID & Co. V. P. LEMMEE. Coram: 

KOTZE, C.J. 
It is not permissible in the same summons to pray both for the confirmation of a MOEIOE, J. 
provisional judgment and for civil imprisonment. Where that is done, the 
Landdrost should strike out the second prayer and proceed with the one 1393 

asking for confirmation of the provisional judgment. 

This was an appeal from the Landdrost of Zeerust. The 
appellants had obtained provisional judgment against the respon- 
dent for 771. 9s. 9d., and had taken out a writ of execution on the 
judgment, to which writ a return of nulla bona was made. The 
appellants subsequently ascertained that respondent had paid ofE 
other creditors, and they thereupon sued to have the provisional 
judgment confirmed as final, and also for a judgment for civil 
imprisonment should the respondent fail to satisfy the final order. 
The respondent took exception to the summons on the ground that 
there were two separate claims contained in it, for which two 
separate summonses ought to have been taken out, and that a 
judgment declaring the provisional order final must first be 
obtained before a summons for civil imprisonment could be issued. 
The Landdrost sustained the exception, and the appellants now 
appealed against his decision. 
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1893 Jacohsz, for the appellants, pointed out tliat, taking into con- 

Reid&'co sideration the fact that a return of nulla bona had already been 

»■ made, it would only increase the costs to take out two separate 

' summonses, and referred to the case of Ingleshy v. The Colonial 

Qovernment, Buch. 1876, 125. He contended also that at the 
least the appellants were entitled to final judgment. 

Kleyn, for the respondent, urged that it was not permissible in 
one summons to pray for a judgment and at the same time ask for 
authority for a special method of execution. Execution must be 
taken out first against the movables, then against immovables, 
and finally, where both the former classes of property were found 
insufficient, against the person. Moreover, fresh execution must 
be taken out under the final judgment. 

The Court held that the exception was valid in so far that it was 
not allowable by one summons to seek to obtain a final judgment 
and an order for civil imprisonment ; but the Landdrost should 
have struck out the prayer _f or civil imprisonment and proceeded 
with the other. 

The case was therefore referred back to the Landdrost to-be 
dealt with as indicated by the Court, costs of the appeal to be costs 
in the cause. 

Attorneys for the appellants : De Jongh and Stegmann. 
Attorney for the respondent : Kleyn. 



Coram; E. A. SKEEN V. J. A. KAT. 

KOTZE, C.J. 

MOEICE, J. A Landdrost ordered to hear evidence with regard to the gualification of a medical 
man against whom, as plaintiff, the exception had leen taken that he was not 
1893 a properly qualified practitioner. Onus of proof thrown on the exceptor. 

1 September, rjijjjg ^^^ a,n appeal from a judgment given by the Landdrost of 
Pretoria. The respondent had brought an action against one 



Kat. 



OF THE SOUTH AFRICAN EEPUBLIC. 215 

KoUer for payment of the sum of 8/. 8s. 6d. for doctor's fees ]^ 
due to him by KoUer. After summons had been issued, the 
appellant offered to become surety for the payment of that amount, 
together with taxed costs, if the respondent would withdraw the 
action against Koller. The offer was accepted, and legal proceed- 
ings were stayed. Koller subsequently left the country, and the 
respondent sued the appellant as surety. The appellant excepted 
to the summons on the ground that Kay was not a qualified 
physician, and could therefore not sue for fees. The Landdrost 
held that the exception was untenable, as Skeen had bound himself 
as surety for the payment of the amount. An appeal was thereupon 
noted. 

Curlems, for the appellant, argued that no action lay against 
Koller, by reason of Kay's not being qualified, and that the surety 
could therefore avail himself of the same defence as the principal 
could have raised. 

Jacobsz, for the respondent, held that the question as to qualifi- 
cation could not be imported into the case, since the respondent's 
name appeared on the list of qualified medical practitioners. 

The Court held that the Landdrost had been wrong in simply 
overruling the exception, without giving the defendant an oppor- 
tunity of proving his objection by evidence, and referred the ease 
back to the Landdrost to give the appellant, defendant in the 
Court below, an opportunity of provipg his objection of want of 
qualification by evidence. 

Attorney for the appellant : Berrangi. 
Attorney for the respondent : Quin. 
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Coram : 
KOTZE, O.J. 
MOEICE, J. 

1893 



J. PETEESBN V. D. S. VAN DEE MBEWE. 

No apjpeal from a provisional order made hy a Landdrost, unless actual or direct 
prejudice he caused hy it, in which case such an order may he hrought be/ore a 
Judge in Chamhers on application for review. 

This was an appeal from an interlocutory order made hj the 
Landdrost of Heidelberg, in terms of wMoli the appellant was 
interdicted from alienating or pledging certain movable goods, 
pledged by him to the respondent. 

Esselen, for the appellant. 



Curlewis, for the respondent. 

The Court intimated that it would follow the rule laid down in 
the case of Conroy v. Alexander, supra, p. 209, and that it would 
not allow any appeal from a provisional order on the ground of 
mere irregularity, unless it appeared from the record that definite 
or direct injustice has resulted, in which case the party who felt 
himself aggrieved might bring the order before a Judge in 
Chambers by making an application for review. The Court fui-ther 
referred to Van der Linden, Judiciel Praktijk, Book 2, chap. 24, 
sect. 16, in fine, and to Van Leeuwen, Eoomsch HoUandsch 
Eecht, Book 5. The appeal was withdrawn on behalf of the 
appellant, as he had suffered no material prejudice. 

Attorney for the appellant : Van der Poel, 

Attorneys for the respondent : De Villiers and Ueckermann. 



Coram: H. BEUKES V. H. J. NEETHLING. 

KOTZE, C.J. 

MOEICE, J. successful party m a case is entitled to costs unless the circumstances justify 

a departure from that rule. 

^ This was an appeal from a judgment of the Landdrost of Pretoria. 
8 September. The respondent had sued the appellant in the Court below for 100^. 



Neethlino. 
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as and for damages for a slander uttered by the appellant about 1893 
him in the presence of third parties. Bettkes 

The Landdrost found that the words complained of were spoken 
while the parties were jointly engaged in a quarrel or wrangle, and 
that the respondent, plaintiff in the Court below, had been the first 
to make use of abusive language, and that therefore there was 
blame on both sides. Judgment was therefore given in favour of 
the appellant, and each party was ordered to pay his own costs. 
The defendant, Beukes, appealed against this latter portion of the 
judgment. 

Tobias, for the appellant. 

Jacobsz, for the respondent, referred to the cases of Van Eooyen 
v. Klerk, 2 Juta, 149 ; and McDonald v. Armstrong, 3 B. D. C. 
Eeports, 91. 

The Court allowed the appeal, holding that the appellant had 
been obliged to defend himself against the action, and that there 
was nothing in the record to justify a departure from the usual 
rule that the losing party must pay the costs. 

Attorney lor th.e appellant : Siegfried. 



1893 



DU PLESSIS V. WENTZEL. Comm .- 

KOTZE, C.J. 

A decision of a Judge in Ghambers refusing an application for final sequestration dbKORTE, J. 

may he appealed against as being a final judgment. MORICE, J. 

This was an appeal from a judgment given by Jorissen, J., in 
Chambers, in terms of which, on the intervention of one Hopkins, 
a creditor of Wentzel's, the final sequestration of "Wentzel's estate 
was refused, on the ground that there was a suspicion of a con- 
spiracy between Da Plessis and Wentzsl to have the estate of the 
latter sequestrated. 

Esselen, for the appellant. 
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Curlewis, appearing for Hopkins, contended that no appeal 
Du Plesbis would lie against a judgment of this kind, as it was proTisional, and 
did not create a case of res judicata. 



V. 

Wentzel, 



The Court unanimously held that Jorissen, J.'s, order was final, 
and could be appealed against. 

The appeal was eventually allowed, and the Court ordered 
Hopkins to pay the costs both of the opposition before Jorissen, J., 
and of this appeal. 

Attorneys for the appellant : Booth and Wessels. 
Attorney for Hopkins : P. Nel. 



Coram: J. w. HENSHALL N.O. ANB E. C. GEEEN N.O, 

dbK0ETE,J. 
ameshoff, j. 
MOBiCE, J. EVANS N.O., SIMPSON N.O. akd CELLIEES N.O. 



1893 
2 November. 



Executors held personally liable for moneys deposited by them with a Boa/rd of 
Executors which subsequently became insolvent. — Executor held not entitled 
to special fees for extraordinary services rendered by him in the liquidation 
of the estate. — Executor held entitled to compensation for the use of his office 
furniture for the benefit of the estate, where the estate is of such a nature 
that a special office is necessary for its administration. — Executors not 
entitled to charge for the services of clerks and other expenditure incurred 
after the estate in which they had acted had been placed in other hands. 

The plaintiffs were the executors in the estate of Mary Ann 
McCorkindale, who died in 1879, and who was the widow and sole 
heir of Alexander McCorkindale. The defendants had on his 
death in 1871 been appointed executors in Alexander McOorkia- ' 
dale's estate. The plaintiffs raised objections to the confirmation, 
which had already been made by the Master, of the liquidation 
and distribution account filed by the defendants in the estate of 
Alexander McCorkindale, and prayed the Court to set it aside, and 
also sought an order compelling the defendants to file a new liqui- 
dation and distribution account supported by proper vouchers, and 
in which certain specified items which appeared in the account 
already confirmed should not appear. 
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In July, 1891, the executors had filed a liquidation and distiibu- 1893 

tion account, which they subsequently withdrew on account of Henshali, 

certain objections made to it. They subsequently filed a new and J^'^' t?Q 

amended account, which was confirmed by the Master without the v. 

notices required by law having been given. The plaintiffs now sj^mon n o 

obiected to this account on the ground that there were items to the and 

amount of 19,935^. 2s. lOd. appearing in it to which they could ^.0. 
not agree. 

The following items, amongst others, appeared : — 

(a) £600, of which CeUiers had deposited 500^. with the 

Transvaal Board of Executors, which went insolvent, 
for which reason the plaintiffs objected to the estate 
being debited with that amount, since the law provided 
that any such deposit should be made in a bank. 

(b) £50, paid to Simpson, one of the defendants, for services 

rendered in connection with the examination of certain 
books. 

(c) £18 13s., compensation paid to the defendant Evans for 

the use of the furniture in his office for the business of 
the estate. 

(d) £300, paid to assist one Forbes in bringing an action 

against the Government in a matter in which the result 
would also settle the rights of the estate. 

(e) £1,769 5s. 7d., paid for clerical assistance. 

(f) £105, being money paid to D. M. Kisch for assistance 

rendered in the audit of the books at the request of 
Oelliers and Simpson. 

(g) £7,091 13s. 4id., being salary awarded to Evans by 

Mrs. McOorkindale, and, subsequent to her death, 
by the other defendants. 

The Court, before going into the case, referred the accounts to 
an accountant, who filed a report, and the case was heard subse- 
quently on 7th August. 

Leonard, J. W. (with Esselen), for the plaintiffs. 

Wessels (with Stockenstroom), for the defendants, referring to 
the item in regard to the salary paid to Evans, argued that since 
the plaintiffs had offered no objection to this salary being drawn 
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Evans N.O., 
Simpson N.O. 

AND 

Oelliees 
N.O. 



after Mrs. MoOorkindale's death, wMle they had full knowledge 
of its being drawn, they must be considered to have given their 
approval to that being done, and were therefore estopped from 
now objecting to it. He referred to Bigelow on Estoppel, 666, 
575, and also to the case of Chapman v. Chapman, Bigelow, uhi 
supra, 566. 

Cur. ad. mtt. 

Postea. 2nd November. 

The Court unanimously ordered that another liquidation and 
distribution account should be filed, in which certain items, to the 
amount of 1,195/. 6s. Id., should not be brought up, and the item 
for clerical assistance, 1,769/. 5s. 7d., as weU as the item for Evans' 
salary (7,091/. 13s. 4c/.), should be reduced by the amounts paid 
for services rendered subsequently to Mrs. McOorkindale's death, 
and ordered the defendants to pay the costs of the action. 

MoRiCE, J., in his judgment, in which the other judges con- 
curred, made the following references to the various items above 
specified. 

(«.) 600/. This sum was received by Oelliers, in his capacity as 
the executor in the estate of Bolt, one of Mrs. McOorkindale's 
heirs, and was to have been paid by Oelliers to his widow, Mrs. 
Bolt. Out of this amount 100/. was paid by Oelliers to Mrs. Bolt, 
but the other 500/. was retained by him and deposited with the 
Transvaal Board of Executors, as he (Oelliers) had been warned 
that the estate of A. McOorkindale had a claim for damages against 
Bolt's estate. So far as I can make out, this 600/. was not paid 
out, on account of the Board of Executors having been placed in 
liquidation. The defendants have for all that debited the estate of 
A. McOorkindale with that amount. It appears from letters 
written by the defendant Green that he approved of the payment 
to Mrs. Bolt of the sum of 100/., but did not agree with the reten- 
tion of the remaining 500/. There is no satisfactory proof to show 
that the plaintiffs had given their approval to the depositing of 
this sum of 500/. with the Board of Executors, instead of its being 
deposited in a bank to the credit of the estate. This sum of 500/. 
must therefore be struck out of the account. The defendants 
naturally retain their right of recourse against the Board of 
Executors. 

ih.) 60/. According to the accountant's report, this sum was 
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paid to Simpson for examining the books of a bank for a period of 
eight or nine years. The report recommends that this amount 
should he allowed, seeing that the services thereby rendered by 
Simpson do not come within the scope of the duties to which an 
executor is subject, but really appertain to an accountant. But 
the rule is that an executor is not entitled to charge for personal 
labour or loss of time. Thus, for instance, where an attorney is 
appointed as executor, he cannot charge for professional work done 
by him, but only for money paid out of pocket. (Williams, 
Executors and Administrators, 8th ed. vol. ii. 1860-1861.) In 
accordance with that rule, this item also must be struck out. 

(c.) 18/. 13s. This amount is claimed as compensation due to 
the defendant Evans for the use of his office furniture for the 
estate's business. It appears to me, that as it was proved that it 
had been necessary, in the interests of the estate, to have an office, 
and that it would have been necessary to purchase furniture if that 
had not been supplied by Evans, that this item may be allowed. 

(d.) 3001. This amount is alleged to have been paid by the 
defendants to Messrs. Simpson and Schappert, as the agents of 
Forbes, whom the defendants wished to assist in an action brought 
by him against the Government, which they wished to have tried 
as a test case, as the estate of Alexander McCorkindale had a 
similar claim. But, granting that was the position, even then I 
cannot understand why the money was not repaid by Forbes after 
he had succeeded in his action. This item must therefore be struck 
out. 

{e.) 1,769/. 5s. 7d. It has not been proved to my satisfaction 
that it was necessary to have clerical assistance, and only so much 
of this amount can be allowed as was paid out before Mrs. 
McCorkindale's death. 

(/.) 105/. This amount was paid to Kisch for auditing the 
books in the estate of A. McCorkindale. It appears to me 
that it cannot be allowed. Had Kisch, as the representative of the 
heirs, desired to inspect the books, he could have done so without 
being paid out of the estate. 

(^.) 7,091/. 13s. 4cf. Salary paid to 0. Evans. It appears from 
the evidence that Mrs. McCorkindale had allowed Evans a salary, 
first of 160/. a year, then 300/., and finally of 500/. a year, and 
that after her death the other defendants had allowed him 500/. per 
annum. The authority to pay this salary after Mrs. McCorkin- 
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Morice, J. 
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1893 dale's death is disputed. Naturally, if Mrs. McCorkindale had 

Henbhall agreed with Evans to pay him 500/. a year until the estate should 

N.o. ^D |)e finally liquidated, then that agreement would have to be acknow- 

V. ledged by her executors. But it does not appear that Mrs. 

&»soN^N'd McCorkiudale had made any such permanent agreement with 

AKD Evans. The fact that she had intended to appoint him as her 

N.O. executor, at a commission of 10 per cent, (an intention which was, 



Morice, J. 



unfortunately, defeated by her death), seems to show that that 
commission was to have taken the place of a salary. If at her 
death an application had been made to the Court to fix a salary for 
Evans, that application would, perhaps, have been gi-anted ; but 
that was not done ; and as the rule is that an executor can only be 
paid by his commission, I am of opinion thg,t this item must be 
reduced by the subtraction of all amounts paid as salary after Mrs. 
McCorkindale's death. It is a fact that the plaintiff Ghreen knew 
of the payment of this salary, but his actions do not seem to have 
been of such a nature as now to estop him from objecting to it. 



3 November. 



Coram: EUTHEEFOED V. DOEMEE. 

KOTZE, C.J. 

AMESHOFF, J. Where the articles of association of a company instruct the directors of the 
MOKICE, J. company to issue at stated periods accounts and reports to acquaint the 

memhers of the company with it^ position, any one of the members is entitled 
1893 to make an inspection of those accounts, dec, even where such reports, &c. 

are declared hy a meeting of the shareholders of the company to he 

confidential. 

This was an appeal from a judgment given in May, 1892, by 
De Korte, J., by which the appellant was ordered to allow the 
respondent to make an inspection of certain reports, balance-sheets 
and other accounts laid before the shareholders of the Dynamite 
Agency Company at an ordinary general meeting of the shai'e- 
holders of the company held on 29th January, 1892, at which 
the respondent was not present. 

The respondent alleged in his petition that he was a shareholder 
in the Dynamite Agency Company, in terms of whose articles of 
association it was provided that an ordinary general meeting 
should be held every six months, at which meeting the directors 
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were bound to give an account of the receipts and expenditure, 1893 
and to produce the balance-sheets, &c. of the company. Rutheefoed 

He alleged that such an ordinary general meeting had been 
held on 29th January, 1892, at which he had been unable to be 
present; that he had subsequently applied to the directors to be 
allowed to have an inspection of the reports, &c. laid before this 
meeting, but that this was refused him on the ground that it had 
•been resolved at the meeting on 29th Januaiy, 1892, that the 
reports, &o. should be treated as confidential ; and he therefore 
prayed that the appellant, the secretary to the company, might be 
ordered to allow him to have an inspection of the records referred 
to. This application was granted, and an appeal noted from the 
judgment. 

Sect. 51 of the articles of association read as follows : — 

The directors shall from time to time determine whether, and 
to what extent and at what time and places, and under what 
conditions and regulations, the accounts and books of the 
company shall be open for the inspection of members ; and no 
member shall have any right to inspect any account, or book, 
or document of the company, except as conferred by statute or 
authorised by the directors, or by a resolution of the company 
in general meeting. 

Sect. 53 reads : — 

At each ordinary general meeting the directors shall lay 
before the company a statement of the income and expenditure 
of the properties and liabilities of the company made up to a 
date not more than one month before the meeting. 

Seot. 64— 

Every such statement and balance-sheet shall be accompanied 
by a report of the directors as to the state and condition of the 
company, and as to the amount (if any) which they recommend 
to be paid out of the profits by way of dividend or bonus to the 
members, and the amount (if any) which they purpose to carry 
to the reserve fund, &c. 

Weasels (with Leonard, J. W.), for the appellant, relied on 
sect. 51 of the articles of association, coupled with the resolution 
of the general meeting that the reports should be treated as 
confidential. He referred also to Lindley on Companies, 440. 
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1893 Essekn, for the respondent, urged tliat it was not an inspection 

RuTHEEFOBD of the boots and accounts which the respondent desired, hut 

*•• merely an inspection of the company's report which had been laid 

before the shareholders at a general meeting. That meeting had 

not passed a resolution to refuse Dormer, as a shareholder, an 
inspection of that report. The word document, occurring in 
sect. 51 of the articles of association, in no sense covered a report 
such as that laid before the meeting. Every shareholder, whethet 
he had been present at the meeting or not, had the right to inspect 
the report and the balance-sheet. The meeting had decided, that 
the report should remain confidential, but that meant that it should 
be treated as confidential by all the shareholders, whether present or 
absent from the meeting. Further reference was made to Lindley 
on Companies, 439. 

The Court unanimously held that the appeal should be dismissed 
with costs. 

KoTZE, C. J., in giving judgment, said : I regard the judgment 
given by my brother de Korte as being perfectly correct. It is of 
the greatest importance for shareholders to know what the position 
of the company is, and that is the reason why it was provided by 
sect. 64 of the articles of association that the directors shall 
periodically submit a report to and lay balance-sheets before the 
general meetings. Sect. 51 of the articles of association must be 
read in conjunction with sect. 54, and then it is clear that a report 
laid before a general meeting, together with a balance-sheet, as 
provided for by sect. 54, is not included by the word document 
occurring in sect. 51. An inspection lite the one applied for by 
the respondent does not in any way conflict with the resolution 
passed by the general meeting to the effect that the reports, &c. 
laid before the meeting shall be treated as confidential. Sect. 54 
must be construed in a reasonable way, and the construction placed 
upon it by the Court is not only reasonable but is not in any way 
opposed to ihe passage cited by Mr. Wessels from Lindley. 

The appeal must therefore be dismissed with costs. 

Attorney for the appellant : P. Nel. 

Attorneys for the respondent : Booth and Weaaeh. 
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J. D. CELLIEES v. C. F. ZIEEVOGBL. Coram: 

dbKOETB, J. 
The partner who, being duly authorised to do so hy the other members of the JOKISSEN, J. 
firm, pays a partnership debt arising out of a promissory note upon which MOEICE, J. 
each partner is liable as a principal, without getting a cession of action ~ 
from the creditor, is bound to sue all of his co-partners, as being liable pro ,gg, 

xsAk to him, for repayment. 



In this action the defendant was sued for payment of the sum of 
5,000/., for which he was alleged to be liable as a member of the 
United Consortium Syndicate. 

Both plaintiff and defendant were members of the United 
Consortium Syndicate, which was formed for the purpose of 
underwriting 6,000 shares of 51. each in the South African Land 
and Exploration Co., Ltd., in terms of the prospectus of that 
company. It was provided as follows by the articles of association 
of the syndicate : " The paid-up capital of this Consortium will be 
X,500/. iQ fifteen shares of 100/. each. The Consortium will further 
have a credit of 9,000/., for which shareholders will be liable 
joiatly as well as severally " ; and, further, " the managers and 
advisers are authorised to sign on behalf of shareholders such 
documents as maybe required by the bank for the credit of 9,000/., 
the shareholders undertaking to be liable for any such liability 
provided it does not exceed the sum of 9,000/." 

In January, 1890, the syndicate owed the Nederlandsche Bank 
and Crediet Vereeniging the sum of 5,000/., against which 
the bank held a promissory note signed J. S. Marais and 
J. D. Celliers, advisers, and this note was dishonoured on the 
20th of that month. A meeting of the members of the syndicate 
was held to consider the question of the payment of the note, and, 
as a result of the meeting, the plaintiff, as one of the advisers of 
the syndicate, was requested to raise the money from the Hypo- 
theek Bank on the security of the plaintiff's landed property. 
This he did. Subsequently the promissory note was handed to 
him by the secretary of the syndicate, without, however, being 
endorsed in blank or ceded to him or anyone else, and without 
the plaintiff having obtained cession of action from the bank. As 
the plaiatiff could not obtain payment from the syndicate, he took 
action on 16th November, 1893, to recover the whole sum from 
the defendant on the ground that, by virtue of the articles of 
association of the syndicate, as cited above, the shareholders were 

S.A.R. Q 
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liable jointly as well as severally for the debts of tlie syndicate 
not exceeding the sum of 9,000/. 

The defendant opposed this claim on various grounds, amongst 
others (1) that, as the plaintiff had got no cession of action, he 
could not sue on the promissory note ; (2) that, as one of the share- 
holders in the syndicate, the plaintiff could not recover from the 
defendant, as a fellow shareholder, more than his pro raid share, 
to wit, 333/. 6s. 8d. 

Cur. ad. vutt. 

Fostea. 17th November. 

The Couit unanimously held that, as the plaintiff and the 
defendant were partners, and as the plaintiff could not be con- 
sidered to be a third party, standing outside the partnership, to 
whom the partners were liable as principals, the plaintiff should 
have sued all the partners, so that, by that means, the Court would 
have been placed in a position to decide upon the extent of the 
liability of each partner to the plaintiff ; and therefore the Court 
granted absolution from the instance with the costs. 



Coram : 
deKOETE,J. 
JORISSEN.J. 
MORICE, J. 

1S93 
29 November. 



E. T. N. JAMES V. W. MATNE. 

Champerty only occurs when an agreement is made to share the proceeds of a 
case already commenced. — Sect. 51 of Law No. 1, 1874, refers to movable 
as well as immovable property. — A cession of a claim, in consideration of 
moneys advanced to enable the cedent to enforce that claim, is legitimate 
when such cession is made before the action is comme/iiced. 

This appeal from a judgment given in Chambers by Ameshoff, J., 
was heard on 3rd March, 1893. On 13th August, 1891, the 
appellant obtained a judgment against one Simpson, at Johannes- 
burg, for the sum of 692/. 5s. 6c/., and by virtue of this a writ of 
execution was issued against Simpson, but no property was found. 
Subsequently, on 31st March, 1892, Simpson got a judgment, in 
the Circuit Court at Johannesburg, for the sum of 100/. and costs 
against one Jones. The appellant thereupon instructed the deputy 
sheriff to attach that sum of 100/., which was then in the hands of 
Jones's attorney, under the writ issued in the case of James v. 



Maine. 
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Simpson. Jones's attorney, who also held a power of attorney 1893 
from Mayne, handed the money to the deputy sheriff, but suhjeot 
to certain conditions having reference to the claim and rights of 
Mayne to that money. The deputy sheriff was thereupon directed 
to hand hack the money and attach it afresh, and subject to no 
conditions. The money was then attached de novo by the deputy 
sheriff, and subsequently the appellant, respondent in the Court 
below, made an application to the Court for an order directing 
that the money should be paid out to him. The respondent 
opposed this being done, and gaye the sheriff written notice that 
Simpson had, on 18th August, 1890, and by written deed, ceded 
his claim against Jones to him (Mayne) in consideration of certain 
moneys advanced by him to Simpson to enable him to take action 
at law to estabUsh his claim. 
The cession read thus : — 

Johannesburg, 18th August, 1890. 
I, the undersigned, hereby cede to Mr. "W. Mayne, of 
Johannesburg, 8.A.E., my interests in certain claims against 
the Grange Q. M. Co., Ltd., and for salary, &c. against 
Edward Jones, Esq., in consideration of money received from 
him and money supplied by him to carry on legal proceedings 
to recover the same. 

Witness : H. C. Simpson. 

H. Howes. 

After having given this notice to the sheriff to the effect that 
the money belonged to him, the respondent, applicant in the Court 
below, made application to the Court to have the attachment 
declared void. The appellant opposed this, contending, 1st that 
the cession was void, as it had been made for an unlawful con- 
sideration, by which the transaction became tainted with a cham- 
pertous character; 2nd that the cession was illegal, as being in 
contravention of sect. 51 of Law No. 1, 1874 ; 3rd that it was 
imperfect. 

Ameshoff, J., after having heard counsel, gave the following 
judgment granting the application as made : — 

" This is an application for an order to set aside a certain attach- 
ment and declare it void. The circumstances are as follows : On 
13th August, 1891, James, the respondent, obtained a judgment 

q2 
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1893 against Henry Charles Simpson for the sum of 692/. 5s. Qd. with 
j^^g interest and costs. A writ was taken out and a return of niclla 

■.!l_ ^°"* made. On 31st March, 1892, the aforesaid Simpson ohtained 
judgment in the Circuit Court of Johanneshurg against Edward 
Jones for the sum of 100/. James immediately had this money 
attached in the hands of Jones's attorney, Mr. Charles Leonard. 
The latter paid the money to the deputy sheriff subject to certain 
conditions, but as this was not satisfactory, the deputy sheriff paid 
that sum of 100/. back to Mr. Leonard and immediately re-attached 
it, this time subject to no conditions. James, the respondent, at 
once proceeded with the necessary steps to obtain an order from 
this Court for the money to be paid out to him, when the applicant 
in this matter intervened and gave the deputy sheriff written , 
. notice that the 100/. under attachment belonged to him. 
The applicant bases his title on certain documents by which 
Simpson made over and ceded to the applicant all his interests and 
rights in a certain claim which Simpson had against the Grange 
Gr. M. Co., Ltd., and against Edward Jones, and he annexes the 
cession to show this. Simpson by sworn affidavit admits this 
cession, and acknowledges that it was agreed that an action should 
be brought in his name against Jones and the Grange G. M. Co. 
The question this Court has now to consider is : What legal force 
must be attached to this cession, that is, was it legal or not ? 

It has been argued by Messrs. Wessels and Cloete, for the 
respondent, that this petition is based on an illegal transaction, and 
that the applicant never had any right to the 100/. already men- 
tioned. The cession was in any case indefinite, and had it been 
valid then there should have been a cession of the judgment. A 
cession like the one in question was contra lonos mores, and the 
deed of cession was champertous. A new obligation was created 
by the judgment ; further, the cession was in contravention of 
sect. 51, Law No. 1, 1874. That section, however, only deals with 
immovable property. Mr. Jeppe, on the other side, argued that 
there was no champerty, since there was no subsidiary agreement ; 
it was an ordinary transfer of a right of action, like the sale of 
book debts; the cession was not indefinite, for, leaving the first 
portion out of the question, the claim against Jones was plainly 
described as being one for salary. No preferent right was exercised 
and nothing was done infraudem creditorum. 

As regards the question of whether the cession must be con- 
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sidered to be contra bonos mores and whetlier it is champertous or 1893 
not,! am of opinion that in this case the cession cannot be so Jajies 
regarded. And I think that, not only because there is no evidence 
of a stipulation that the money was advanced merely to acquire a 
share in the profits vrhich might eventually arise from a successful 
action, but also as a matter of equity, it is in my "opinion very 
questionable whether James should not be refused leave to appear 
in this matter, because it appears from Simpson's uncontradicted 
evidence that he had offered this debt to James, who refused his 
co-operation, not because he considered the transaction to be 
immoral, but because, as he jokingly remarked, nothing could be 
got out of Jones. But I do not decide the question as to the 
existence or otherwise of champerty on these grounds. It has 
certainly not escaped me that Simpson, in the cession to 
Mayne, receives no consideration. He cedes his interest in 
certain claims and for salary in consideration of money received 
from him (Mayne) and money sujyplied hy him to carry on legal 
23roceedings to recover same. Whatever the result therefore of the 
proceedings might be, Simpson would receive nothing, and his 
actions can only be interpreted to mean this : that though he was 
himself driven by poverty to suffer loss he would not allow Jones 
to profit by his loss. But that is not immoral. The doctrine of 
champerty has been fully explained by this Court in the judg- 
ment of Kotze, 0. J., in the case of The Johannesburg Waterivorlis 
Co. V. Hollard. It is unnecessary to consider that decision. But 
in the case before me, just as in the case referred to, no action 
had yet been commenced, nor was it stipulated that legal pro- 
ceedings should be taken, nor were the proceeds divided. 

The next point for decision is whether the cession was a sufficient 
one. Mr. Wessels has contended that the cession was one of 
interests and not a cession of a judgment. A new obligation was 
created by the judgment. That is of course correct ; but it only 
concerns the plaintiff and the defendant ; the relationship between 
cedent and cessionary is not, in my opinion, altered by that fact. 
By the cession the cessionary does not obtain the dominium of the 
debt, but merely acquires the right to recover it. That includes 
the judgment. As regards the legal effect of the attachment made 
on behaK of James, Mr. Wessels has relied on the authority of 
Burge and of Sand6. Burge, Vol. II. 549, says : " If a creditor 
of the cedent should take in execution the debt assigned, he would- 
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1893 lae preferi'ed to the cessionary unless the latter has intimated 
James the debt or received payment from the debtor, or engaged in 
litigation with him for the recovery." Burge relies on the 
authority of Sande, Chap. XII., s. 10, de Actionum Cessione. I 
cannot agree with the interpretation put upon this passage by 
Mr. "Wessels when he contends that the notice to Attorney Leonard 
was directed to the wrong person, as it should have been given to 
James. The words intimated the debt can only signify intimated the 
debt to the debtor. The two subsequent clauses also refer to the 
debtor, and it is in my opinion impossible to give them any other 
interpretation. For example, how could Mayne in this case know 
that Simpson owed James any money ? The only meaning of the 
notice provided for is, in my opinion, this : By the notice the 
transaction is completed as regards the relationship between the 
cessionary and the debtor. The latter is no longer entitled to maie 
payment to any third party, not even to the cedent. If he does so 
he dpes it at his own peril. (Burge, 643.) Therefore the debtor 
has to recognise the cessionary as his creditor. 

Now the case before me is complicated by the fact that, after 
Jones had had judgment given against him and had placed money 
in the hands of his attorney, that money was attached at the 
instance of James, and after it had been attached, Leonard, the 
attorney, and the deputy sheriff were informed of the cession. As 
regards the nature of that attachment, I quite agree with the 
authorities quoted by Mr. Cloete, but I doubt if these authorities 
are applicable in this case. For they lay down the law with regard 
to the relative effects of a pignum judiciale and of an uncompleted 
pledge. As regards the effect of Sand^, XII. 10, I am of opinion 
that this must be accepted with some caution, the reason for which 
will be clearly seen on reading the introduction to the chapter and 
sects. 1 and 4. But, assuming that the authority is correct, it cannot 
in my opinion help the respondent. Sande is in any case of 
opinion that, for the pignus quasi praetoi-iimi to be preferent, the 
matter must still be integra, or, in any case, that no intimations 
shall have yet been made. It is clear from the conclusion of the 
section what Sande means by integra, for he says : sed actio apud 
ipsum cedentem mansit ; in other words, Sande's rule must be taken 
as applicable to the case where no action has yet been begun. But 
even granting that that view is incorrect : even then I think the 
respondent cannot succeed in his defence, because of the fact that 
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the deputy sheriff handed back the money at a time when he knew 1893 
of the cession, and subsequently again attached the money. j^a 

The order of the Court must therefore he that the prayer of the 
applicant as set out in the petition he granted." 

As this order of the Judge in Chambers did not satisfy the 
respondent it was appealed from. 

Wessels (with Cloete), for the appellant, urged that the cession 
could not avail as against the claim of a creditor who had obtained 
judgment against the cedent. {Mangold Bros. v. Eshell, 3 Juta, 48.) 
The consideration given was illegal and amounted to cham- 
perty, a doctrine which was as well recognised by the Eoman and 
Roman-Dutch Laws as by that of England. This doctrine was, 
according to our Law, applicable not only where an attorney was 
concerned, but also where other persons had been guilty of acts 
forbidden by the rule. An attorney who was guilty of champerty 
was hable to be struck off the roll, over and above having to suffer 
the loss of his right to recover. If the respondent had acquired 
the claim against Jones in good faith, he would have brought the 
action against him in his own name. With regard to the doctrine 
of champerty, reference was made to the case of The East London 
Municvpality v. Salberd, 3 Juta, 140 ; and to Burge, III., p. 547 ; 
Digest, 48. 8, 6 ; Sande, Chap. XII., s. 10. 

Jeppe, for the respondent, contended that the doctrine of cham- 
perty was unknown to the Eoman-Dutch Law, except as regards 
attorneys. 

Cur. ad. vult. 

Postea. 11th November. 

De Kokte, J., after reciting the facts, said : Ameshoff, J., 
refused the application now before the Court, because he held that 
none of the reasons stated were sufficient. He also held that 
sect. 51 of Law No. 1, 1874, only applied to movables; but in 
this I cannot agree "with him. I am of opinion that that section 
applies to immovable property as well as to movables. I am further 
of opinion that the full Court has already decided that that is so. 
The reason why Ameshoff, J., came to the contrary conclusion was, 
apparently, because the section provides that the President of the 
Court shall give notice of a judgment to the Registrar of Deeds. 
But the words of the section are so wide in their meaning, that 



232 



REPORTS OF THE HIGH COURT 



1893 movable as well as immovable property must be understqod to be 

James comprised by tbem. I cannot comprehend why notice must be 

*'■ given to the Eegistrar of Deeds, nor understand how the words 

- — • came to be in the section. It would have been more intelligible if 
e or e , . ^-j^q notice had had to be given to the Registrar of the Coui't. 
However that may be, the cession was made in August, 1890, 
while James only obtained his judgment against Simpson in 1891. 
For that reason, therefore, I am of opinion that sect. 51 does not 
apply here. With regard to the second objection raised, viz., that 
the agreement would be contra bonos mores, there is no doubt that 
the purchase of another person's action at law, in which a person 
has no interest, is prohibited by law. (Digest, 48. 7, 6 ; Zocsius, 
48, 7 ; and Voet, 2. 14, 18.) But no authority has been produced 
to show that the cession of a right, even without receiving con- 
sideration, is contra bonos mores. The authorities show that an 
action must already have been commenced. In this case, however, 
there was no mention of a lawsuit when the cession was made. I 
find, too, that later decisions have materially modified the law on 
the question of champerty ; so that champerty now seems to be 
confined to the participation in a lawsuit in which the person doing 
so has no interest. (Parsons on Contracts, Vol. 2, sect. 761 ; Bam 
Condoo V. Moherjee, L. E. 2 App. Cas. 186 ; Johannesburg Water- 
works Co. V. Sollard, not reported.) On this point also the appellant 
must therefore fail. Then, as regards the third point, that the 
cession was incomplete, I also concur with the view taken by 
Ameshofi, J., of the matter. He has fully explained, his reasons, 
and it is unnecessary now to go over the same ground. On all 
points, therefore, the appeal must be dismissed with costs. 

MoRiCE, J. : This appeal from a decision given by Ameshoff, J., 
was heard on 2nd March, 1893. The facts have been detailed in 
the judgment of De Korte, J. As regards the contention that the 
contract on which Mayne bases his rights is illegal, I concur with 
Ameshoff, J. It is true that we find in Grotius (Introduction, 3. 
1. 41) that "no contracts may be made in order to participate in 
a lawsuit." But in the case under, discussion there was no lawsuit 
in progress, and the whole proceeds of the anticipated action were 
ceded. It resembles rather a cession of action than a pactum de 
quota litis. It is an open question whether a person who. thus 
takes over all the interests in a suit would not be liable ior the 
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costs. With regard to the assertion that the cession to Mayne was 
a contravention of sect. 51 of Law No. 1, 1874, it must be remarked 
that that provision does not apply, because the cession was made 
before the judgment in favour of James against Simpson was 
given. It was further alleged that the cession was not complete, 
and that therefore the execution creditor had a preference. For 
this contention reliance was placed on Sand^, de Cessione Actionum, 
12, 10, which reads : Quod si creditor cedentis, re integra vel ante 
denunciationem curaverit arrestare nimimos in manihus debitoris, cnjus 
nomen cessum est, hie viarresti {quod inducit pignus qicasi jiraetoriuiii) 
est preferendus cessionario, in quern ante denunciationem nullum jus 
efficaciter translatum est. Bed actio apud ipsum cedentem mansit. 
But in this case notice was given to the debtor's attorney, at 
least before the second attachment took place. 

I am therefore of opinion that the appeal must be dismissed 
with costs. 



1893 
James 

V. 

Matnb. 
Morice, J. 



Attorneys for th.e appellant : De Jongh and Stegmann. 
Attorney for tlie respondent : Van der Pod. 



EX PARTE L. W. MEYEE. 

An advocate on admission alloioed to tahe the oath hefore a circuit Judge. 

This was an application made by L. W. Meyer for admission as an 
advocate of the Court, and also for leave to take the oath before 
the Judge of the Circuit Court at Johannesburg. 



Ci,ram : 
KOTZE, C.J. 
beKGRTE.J. 
MORICE, J. 

1893 
30 November. 



Jacobsz, for the applicant. 

On the Court finding that the documents were all in order, the 
application was granted as prayed. 



Attorneys for th.e applicant : Booth and Weasels. 
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CoTwm: THE TRUSTEES in the INSOLYENT ESTATE of MEAES 

EOTZi:, C.J. 

rEKORTE,J. *'' 

MORICE, J. THE BANK OF AFETCA. 



1893 
30 November. 



Banh held liahle for the full value of shares accepted in pledge hy it in good faith 
in London from a person declared to be insolvent by this Gourt, but delivered 
bach by it to the insolvent beyond the jurisdiction after the bank had know- 
ledge of his insolvency, and notwithstanding a demand made by the trustees 
to be put in possession of the shares against payment of the advances made 
by the bank against the shares. 

This was an action brought for the delivery of 39,986 shares in 
the Eand Hotels Co., Limited, or for the recovery of the sum of 
6,000^., being the value of the shares. The estate of J. E. Mears 
was provisionally sequestrated on 6th January, 1892, and this 
sequestration was made final on 19th July, 1892. Mears was at 
that time in England, and had with him the 39,986 shares sued 
for in this action. He went to the Bank of Africa in London and 
pledged these shares to the bank as security for an advance of 
1,000/. When the bank accepted these shares it had as yet no 
knowledge of the fact that Mears was insolvent. The bank then 
sent these shares to its Johannesburg branch to have them registered 
in the bank's name. This came to the knowledge of the trustees 
in Mears's estate, who at once took steps to obtain possession of the 
shares on the ground that they belonged to the estate. Besides 
trying other means to this end, the trustees appKed to a Judge in 
Chambers for an interdict or restraining aiTest on the shares ; but 
the application was refused by Jorissen, J., as his lordship was of 
opinion that the Bank of Africa afforded sufficient security for 
any loss which the creditors of the estate might suffer. There- 
upon the shares were registered in the name of the Bank of Africa; 
and the trustees had an interview with the manager of the bank 
at Pretoria on 22nd October, at which they told him that they had' 
a bond fide offer for the shares, and that they wanted to know what 
the amount was for which the bank held the shares as security, so 
that they could settle the bank's claim if the amount was not too 
large. As a result of this a cablegram was sent by the local 
manager to the bank in London to that effect, in reply to which 
the local managers here were informed that they must not enter 
into any negotiations with the trustees. Subsequently the shares 
were sent back to London, and in December, 1892, they were 
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handed by the London bank to Meai-s on his repaying them the 1893 
1,000^. which had been advanced against them. As the plaintiffs The Trustees 
could not subsequently obtain possession of the shares, and as they °^ Mbabs 
considered the bank's re-delivery of them to have been illegal, Bankoi' 
they came to this Court on the 6th November, 1893, with the ^^ ' 

claim as already set out. 

Leonard, J. W. (with ^ssefeji), addressed the Court for the plain- 
tiffs, and contended that as Mears was insolvent he could not 
transfer the shares. According to our law, on Mears being declared 
insolvent, all his rights passed to the master, and subsequently to 
the trustees in his estate. The status of foreign trustees was 
acknowledged by the Courts in England (Foote, Private Interna- 
tional Law, p. 234) . Granting that the bank's action in accept- 
ing a pledge of the shares was honcL fide, the same remark would 
not apply as regards its actions after it had been informed of the 
insolvency by the trustees. 

Wessels, for the defendant bank, argued contra, that if it were 
once admitted that the bank had no knowledge of Mears' insol- 
vency when it accepted the pledge on the shares, then the bank's 
subsequent knowledge could not take away its rights to the shares. 
The bank was obliged to return the shares to Mears, as they could 
possibly have belonged to some third party for whom Mears was 
holding them. 

Cu): ad. vult. 

Postea. 30 November. 

The majority of the Court (Kotze, C. J., and Ameshoff, J.), 
gave judgment for the plaintiffs for the sum of 4,000^. and costs. 

MoRiCE, J., was of opinion that the plaintiffs were only entitled 
to 3,000^. and costs. 

Kotze, 0. J., after reciting the facts, said: We are not now 
called upon to decide as to what would have been the position of 
the bank if it had remained in possession of the shares, and as to 
whether it would in that case have been entitled to repayment of 
the moneys advanced before handing the shares over to the 
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1893 trustees'. It was the duty of the bank, after it had learnt of 
TheTeustbes dears' insolvency, and ascertained that trustees had heen 
OP Meaks appointed in the estate, who were anxious to negotiate with it in 
Bank op reference to the shares, to acknowledge the position of the trustees. 
™'°^ ' Instead of doing so, the bank refused to open any negotiations 
Kotze, C.J. with the trustees, and mala fide removed the shares from the 
jurisdiction of this Court ; and the bank then simply re-delivered 
the shares to the insolvent on his repaying the 1,000/. which had 
been advanced to him. It is clear that the bank, by so doing, 
made itself liable to the trustees. The only question, therefore, is 
as to what amount of damages the trustees are entitled to claim. 
It has been proved that they had a londfide offer of 4,000/., and in 
my opinion the bank is bound to pay them that amount. Admitting 
that the bank, had it remained in possession of the shares, would 
have been entitled to deduct from that amount the 1,000/. 
advanced by it on the shares, that cannot now be taken into 
account ; in other words, the bank is not entitled to the favourable 
consideration of the Court if it relies in this respect on the argument 
that, if it had not handed the shares back to the insolvent, the 
trustees would only have obtained 3,000/., since the advance of 
1,000/. would have had to be deducted from the 4,000/. The 
bank acted wrongfully, and cannot, by reason of its wrongful 
act, put itself in the same position as it would have been in had 
its conduct been lona fide and lawful. There must therefore he 
judgment in favour of the plaintiEEs for the sum of 4,000/., with 
costs. 



Attorney for tlie plaintiffs : P. Nel. 

Attorneys for the defendant : Rooth and Wesseh. 
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J. J. WILLIAMS 

V. 

THE GELDENHUIS GOLD MINING COMPANY 
AND THE STATE. 



Coram : 
KOTZE, C.J. 
deKORTE, J. 
MOKIOE, J. 

1893 



The words "such diggings" in sect. 60 of the Gold Law, refer to the whole extent 

of the proclaimed area ; therefore the requirement as to one person for each 1 March. 

twenty morgen of land must be calculated in regard to the total number of ^^ November. 

persons on the whole diggings and the total number of morgen of the whole 

extent of the proclaimed ground {a). — The Volksraad is not empowered to 

place an authoritative construction on a provision of the Law so as to 

conflict with and annul a decision of the Court. — The rule of law, 

omnia prsesumuntur rite esse acta, must be applied to an act of the 

Government by which an area is closed in terms of sect. 60 of the Gold Law, 

and therefore he who alleges that at the time of the deproclamation of a 

farm there were one or more diggers on each twenty morgen is bound to 

produce proof of his allegation. — The member of licences issued in regard to 

an area does not prove anything as regards the number of diggers there, 

A RULE nisi was granted by Morice, J., on 6th January, 1893, 
calling on the respondent company to show cause why it should 
not he prohibited from interfering with the applicant's right to 
peg out 500 claims situated on a portion of the farm Elandsfontein 
No. 1, district of Heidelberg, belonging to the defendant c-ompany ; 
and further, why it should not be prohibited from interfering with 
the pegs already put in on those claims. It appears that the farm 
Elandsfontein was proclaimed as a public diggings on 20th Sep- 
tember, 1886. The farm is in extent 3,504 morgen and 586 square 
roods, and is divided into two portions, known respectively as 
Elandsfontein No. 1 and No. 2, which are respectively 2,211 
morgen (more or less) in extent and 1,293 morgen. These two 
portions were regarded by the officials as being separate, and so 
separate books were kept for the licences, &c. on them. The farm 
was, however, proclaimed as a whole, and in its whole extent, apart 
from any poi'tions. Subsequently, in 1889, the Geldenhuis Com- 
pany, the defendant in this action, became the owner of one portion 
(that known as No. 1). By virtue of the proclamation a great 
number of claims were pegged out upon which licence moneys 
were paid, so that on 19th February, 1891, the day when the pro- 

{«) It was decided by a resolution of the Volksraad, dated June 5tli, 1893, s. 245, 
that the words " such diggings " refer only to the area closed. 
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1893 clamation was issued in regard to Elandsfontein No. 1, there liad 

WnjiiAMs ^^^^ issued on No. 1 ; 107 prospecting licences, whicli were granted 

*• to four holders of powers of attorney, and 51 diggers' licences 

G. M. Co. granted to five holders of powers ; and on portion No. 2 there had 

The^^atb ^®^^ issued 536 prospecting and 117 diggers' licences. 

On 19th February, 1891, however, in compliance with an appli- 
cation made by the directors of the defendant company, a portion 
of the farm (1,433 morgen and 327 roods) belonging to the com- 
pany was closed by the Grovernment in accordance with the pro- 
visions of sect. 60 of the Gold Law, which reads thus : — " An area 
once declared to be a public diggings or a portion thereof may not 
either as to the whole or as to a part of it be closed excepting only 
when the number of diggers within the limits of such diggings 
shall be less than one person to every twenty morgen," &c., and 
so be excluded from the operation and consequences of the procla- 
mation, with the object of preventing the prospecting and pegging 
out of claims on that area. The applicant regarded the closing 
of this area as unlawful and void ab initio, and after having on 
27th December, 1892, obtained 500 provisional prospecting licences, 
he pegged out a like number of claims on the closed area on 
31st December, 1892. The company, being of opinion that he 
was a trespasser on private land belonging to it, had these pegs 
pulled out again. 

The Mining Commissioner, also, acting under instructions from 
the Grovernment, refused to issue diggers' licences to the applicant 
on these claims, and he therefore applied to the Court for a rule 
nisi, pending action, as previously set out. 

S:rause, State Attorney (with Coster), for the State, contended 
that the Grovernment had observed the provisions of the Law in 
closing the area, and relied on sect. 60 of the Gold Law. 

Proper notice had been given that an application had been made 
for the closing of a certain portion of the proclaimed area, and no 
objection or protest was filed. The ground had been left open for 
more than two years, and had been thoroughly prospected, until 
it was closed at the request of the owner. The applicant had 
not pegged out his claims until two years after the ground was 
closed. 

Coster, who also appeared for the State, pointed out that it would 
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te inoonsiBtent first to interpret the expression such diggings in 
sect. 60 literally and then to put a construction which was not a 
literal one on the words digger and person appearing in the same 
section. The Grovernment had authority to close either the whole or 
a portion of a proclaimed area, if it appeared that the portion which 
it was proposed to close did not contain more than one digger on 
every twenty morgen of land. This was a reasonable construction, 
since no one could he benefited by the fact of thousands of morgen 
of ground being allowed to lie idle, when it was known that there 
was no gold to be found. The Gold Law only interfered with the 
owner's rights so far as was inevitable, and no farther, and there- 
fore where due time had been allowed in which the discovery of 
gold might be made on a proclaimed area, and the result was 
unsatisfactory, it was open to the owner to apply to have such 
open ground closed. 

Sollard (with Jeppe and Curlewis),ioT the Geldenhuis Company, 
m'ged that no one was justified in acting contrary to the proclama- 
tion so long as it had not been withdrawn or been set aside by the 
Court. Until that was done it stood on the same footing as a 
judgment of an inferior Court, which must be respected until it 
had been reversed by a Court of higher jurisdiction. 



1893 

Williams 

V. 
GrELBENHUIS 

a. M. Co. 

AND 

The State. 



Leonard, J. W. (with Wessels and Auret), for the applicant, 
replied that the intention of the Law could only be discovered by 
paying regard to the words used, and when they were clear 
they ought to be literally followed. Minerals and precious 
stones were not the absolute property of the G-overnment, 
which was in this connection merely the trustee of the public, in 
accordance with whose interests the Government should regulate 
its actions. The Government could only close a proclaimed area, 
either as a whole or in regard to a portion of it, when the number 
of persons within the limits of the proclaimed area had fallen below 
a number which would allow for one person on every twenty 
"morgen of ground (sect. 60 of the Gold Law of 1892), which was 
not the state of matters in the case under consideration at the time of 
the deproclamation. The applicant xjould not be considered to be 
deprived of his right to oppose the closing of this -area merely 
on the ground that at the time the notice of the proposed depro- 
clamation was given no protest was lodged, since the doctrine of 
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1893 estoppel was not applicable, seeing that thii-d parties could not be 
■Williams prejudiced by the fact that no objection was lodged. 



G-ELDENHTTIS 

G. M. Co. 

AND 

The State. 



The Court was of opinion that the rule nisi must be confirmed. 

KoTZE, C. J., reserved his decision as to the interpretation of 
sect. 60 of the Gold Law, whilst Mokice, J., concurred in the view 
adopted by De Koete, J., who, after reciting in his judgment the 
facts as already stated, said : — 

" The only question to be decided in this case is, whether the 
Grovernment in closing the area acted in accordance with the pro- 
visions of the Grold Law on which it based its proclamation. It 
has been contended that sect. 60 is merely directory and not 
imperative, and that the Government is certainly not bound by it. 
But I cannot concur in this view. The Government is as much 
bound by the provisions of the Gold Law as is a private person 
whenever it purports to do any act under the authority of that 
Law. The fact that sect. 60 sets out the circumstances under 
which alone a diggings may be closed, is sufficient evidence of the 
imperative nature of the Law. Another argument which has been 
employed is, that the requirement in regard to one person for 
every twenty morgen must be construed to mean, not the number 
of persons on the whole of the proclaimed area included in the 
diggings, but only the number of persons on the actual area closed 
by the Government. But by putting this construction on seci 60 
of the Law, the Court would import something into the Law which 
is not already there. The words such diggings refer to the whole 
area proclaimed as a public diggings. 

" I am therefore of opinion that the interdict must be confirmed, 
and that the defendant should be prohibited from any further 
interference with the pegging of claims by the applicant. 

" It was remarked, during the arguments in the case, that the 
construction placed on sect. 60 by me would render many titles. to 
ground insecure. Now, in the first place, the Court has, in a matter 
of this sort, where an interpretation must be given to a section of 
the Law, not to take into consideration what the consequences of 
its decision might be as regards other persons ; and in the second, 
it is the duty of the Court merely to protect good titles and not to 
cure the defects in bad ones." 
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Subsequently the principal case came on for trial on 18th, 20th 
and 21st Novemher, 1893, before the same Judges who had heard 
the application in the matter of the rule nisi. In this the plaintiff 
asked the Court to grant a perpetual interdict restraining the 
company from in any way trespassing on the claims pegged off by 
him, and disturbing him in his possession of them, and also sought 
an order directing the Mining Commissioner to issue to him the 
diggers' licences applied for on these claims. 

In the meantime, on 2nd June, 1893, the Second Volksraad had 
passed a resolution by which it put on sect. 60 of the Gold Law a 
construction conflicting with the interpretation given to it by 
De Korte and Morice, JJ., at the hearing of the application in 
Pebruary. By virtue of that resolution the interpretation given 
to the section by the Government would be the correct one — to the 
effect that any portion of a proclaimed area might be closed as 
soon as the number of diggers on that portion had fallen below 
one digger for every twenty morgen. 

Hollard, on behalf of the company, when the case came on for 
trial referred the Court to the resolution already referred to, and 
contended that the Court was bound by it, and that it was there- 
fore unnecessary to enter further into the merits of the case. He 
also referred to the case of Dean and Johnstone v. Field (1 Eosooe, 
165). 

Leonard, J. W., argued contra ior the plaintiff: that the Volks- 
raad, by declaring that the Court, which derived its authority from 
the Grondwet, had decided wrongly, had usurped to itself powers 
which it did not possess. 

Kotze, C. J., after expressing his doubts as to the validity of 
the resolution, since it had been passed by the Second Eaad under 
directions from the First Eaad, to which the legislative authority 
was entrusted by the Grondwet, and which therefore possessed 
the proper power to give an authoritative interpretation of the Law, 
stated that as the majority of the Court had abeady interpreted the 
section, nothing remained to be done but to hear the case. 

When the plaintiff's witnesses were being heard on 18th April, 
his Honour the Chief Justice remarked that it was necessary for 
the plaintiff to bring proof of the bona fides of the powers of 

S.A.K. ^ 
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1893 attorney by virtue of wMch he had pegged, and that the Court 

Williams would require very strong proof on that point from him, as he had 

aELDENHuis already admitted that he had not been present when some of them 

G-. M. Co. were signed. Objection was at the time taken to this, on the 

ThbStatb. plaintiff's behalf, by Leonard, J. W., who urged that the Court 

• could not presume fraud, and that, since the powers were ex facie 

in order, their genuineness and bona fides could not be called ia 
question, unless evidence were produced by the other side to 
disprove them. 

Subsequently, on the 20th, when the Court opened, his Honom- 
the Chief Justice announced to the parties that he had taken the 
matter mentioned into further consideration, and had come to the 
conclusion that the Court ought not to inquire into the genuineness 
of the powers of attorney, as that was an issue not raised on the 
pleadings, and the Mining Commissioner was satisfied with their 
correctness. The only two points therefore to which the Court 
wished to confine itself were, first, the number of diggers on the 
area on the date when the proclamation was withdrawn ; and second, 
the force of the Yolksraad's resolution. But as objection was 
raised by the company's counsel to the altered view of the Court, 
the question as to whether the plaintiff was bound to prove to the 
Court the genuineness of his powers of attorney, or whether they 
ought to be accepted as genuine until the other side proved they 
were not genuine, was reserved for subsequent argument ; parties 
being in the meantime allowed leave by the Court to lead evidence 
as to the genuineness of the powers. 

No evidence was laid before the Court with regard to the diggers 
on the area, that is, persons who actually worked their claims at 
the date of the withdrawal of the proclamation, except that led by 
the defendant company, which showed that on 16th February, that 
is, some days before, there were only 126 — 24 on No. 1 portion, 
and 102 on No. 2 portion of the farm. 

Arguments in the case were heard on 21st November. 

Leonard, J. W. (with Wessels and L!sselen),i6T the plaintiff, after 
stating that he would take the decision of the majority of the 
Court, as given in the matter of the rule tiisi heard in February, 
1893, to the effect that the Grovernment had no right to withdraw 
the proclamation of portion No. 1 of the farm Elandsfontein, as 
the basis of his argument, went on to express his conviction that 
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it was contrary to all principles of pleading to throw on tlie plaintiff 
the onus of proving that his powers of attorney, which had all 
heen approved of by the Mining Commissioner, were genuine. 
The onus of proving fraud lay on the defendants. Besides, the 
genuineness of the powers was not called in ''question in the sum- 
mons, and no such allegation could now be relied upon ; and, 
fui'thermore, in the earlier stages of the case there was no mention 
made of the allegation of invalidity now relied upon. If the 
Miniag Commissioner had refused the faulty powers, then the 
plaintiff would have been in a position immediately to replace them 
by others, as the law allowed him to do within a certain period. 
Moreover, the validity of the powers of attorney was a matter 
between the plaintiff and the Grovernment, with which the company 
had nothing to do. Passing on to the question as to the number 
of diggers on the area at the date of the proclamation, it was urged 
that the word digger, as used in the Law, must be understood to 
iaclude each and every person in whose name claims were regis- 
tered. The test as to the number of diggers on an area was the 
number of licences issued, since the presumption Was that there 
were as many diggers as licences issued. The onus of proving 
the contrary was on the defendants. The word digger could not 
possibly be taken to mean a licence-holder who himself worked his 
claims, for in that case it would lie in the power of the Govemment 
to close all the ground of the gold mining companies. Lastly, as 
regards the resolution of the Volksraad, it was urged that the 
Volksraad did not possess the power to deprive any person of a 
right already acquired by him, and also that it did not appear 
that that was the intention of the Eaad. The resolution was' not 
retroactive, since it was not passed with reference to any special 
case, as was done in the case of Dean and Johnstone v. Field, 1 
Roscoe; in the Botn Case; and in Klimke v. Pogge and others. 
Counsel also quoted Broom, Legal Maxims, p. 35. 
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Eollard (with Cloete),ioi the defendant company, admitted that 
he would not have been entitled to demand from the plaintiff proof 
of the genuineness of the powers of attorney had it not been for 
the fact that they were questionable ex facie the documents them- 
selves. One single power of a fraudulent nature would render all 
of them invalid. The word digger must be understood in the 
literal meaning of the word, f-or otherwise twenty or more names 
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might be indorsed on one licence, and then it would have to be 
admitted that there were twenty diggers. Furthermore, the Court 
GrELDENEDis ^^® bouud to applj thc resolution of the Yolksraad, since it was 
Gr. M. Co. not a new enactment, but merely placed an interpretation on an 
already existing law. Counsel referred to Bean and Johnstone v. 
Field, 1 Eoscoe, p. 165 ; Klimke v. Pogge, decided in this Court, 
not reported ; Stobbe, Privaat Eecht, pp. 182-3 ; Windscheid, 
Pandecten, sect. 33, p. 77 ; Savigny, Heut. Eom. Eeoht. s. 397. 

Coster (with Krause), for the Grovernment. 

Our. ad. vult. 
Postea. 30th November. 

The Court unanimously granted absolution from the instance in 
favour of the defendants, with costs. 

KoTZE, C. J., in delivering the judgment of the Court, said: 
The majority of the Court has already, when confirming the rule 
nisi in March last, decided that under sect. 60 of the Gold Law a 
portion of a proclaimed area can only be closed by the Grovern- 
ment when it is found that the number of diggers on the whole of 
the proclaimed area is less than one digger for every twenty 
morgen of ground. I did not at that time feel prepared to give 
that interpretation to sect. 60, and therefore reserved my decision 
on the point until such time as the whole case was heard. I must 
now, with due respect, state that I do not agree with the interpreta- 
tion given to that section by my brothers De Korte and Moriee, as I 
am of opinion that the construction placed upon the section by the 
Yolksraad is the correct one. Must, now, the Volksraad reso- 
lution be followed by the Court ? I think not. That resolution 
does not aim at this case, for no particular case is mentioned 
by it. The Court has already, by virtue of the powers conferred 
on it by the Grrondwet, placed a construction on the section, 
and the Volksraad has no authority to give it another construc- 
tion conflicting with the one placed upon it by the Court. That 
resolution can, therefore, not affect this case. We must assume 
that the Grovernment thought it was entitled to close this area, 
and applying the rule omnia prmsumimtur rite esse acta to its 
acts, the onus of proving that there was on the area one digger 
for every twenty morgen of proclaimed ground, at the date of 
the deproclamation, rests on the plaintiff. But he has failed to 
prove that. The number of licences issued is no proof of the 
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number of diggers. And as even the Mining Commissioner 1893 
himself could not state that there were as many diggers on the area Williams 
as there were licences issued, the iudgment of the Court must be „ "• 

nil,. n . , G-ELDBNHTIIS 

one 01 absolution from the instance, with costs. G. M. Co. 

AND 

The State. 
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D. MaoCOLL N. 0. V. J. H. EAINIER. comm.- 

A provisional trustee is entitled, when handing over to the final trustee the assets KOTZE, C.J. 

of an estate of which he has had control, to retain a sum of money sufficient ^^l,„„„Jj J 

., . ' . J u jj JOEISSBN.J. 

to serve as a reasonable recovfipense for his services. 

This was an appeal from a decision given in chambers by 
De Korte, J. Certain T. C. Mitchell was appointed by the Court 
in Natal as trustee in the insolvent estate of the firm of Manojee 
Amod & Co., and that appointment had been confirmed by the 
Court here, and Mitchell had appointed the appellant to represent 
him in this town. Subsequently the firm of Max Heilbut & Co., 
who were creditors in the estate, obtained a rule nisi calling on the 
appellant to show cause why his appointment should not be 
declared null and void, and in the meantime the respondent was 
appointed to act as temporary curator bonis. This rule nisi was 
subsequently discharged, and the respondent was ordered to hand 
over the assets of the estate to the appellant. This he did, but 
kept back a sum of 26/. 5s. belonging to the estate as a recompense 
for services rendered by him as curator bonis. The appellant, 
whilst admitting that the recompense was a reasonable one, 
objected to the retention of these moneys, and made application to 
De Korte, J., in chambers for an order directing the respondent to 
pay the moneys to him. This application was refused, and an 
appeal was lodged. 

Oloete, for the appellant. 
Coster, for the respondent. 

The Court was unanimously of opinion that the application was 
groundless and frivolous, and dismissed the appeal with costs. 

Attorney for tlie appellant : Baker. 
Attorney for the respondent : Findlay. 
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Comm : THE NETHERLANDS SOUTH AFEIOAN RAILWAY CO. 

KOTZE, C.J. 

AMESHOFF, J. *'" 

JOBtSSEN.J. DXJ PREEZ. 

1893 Where a rule nisi, prohibiUng a railway company from proceeding luitJi the 

— — ' construction of certain earthworks by reason of damage which might 

8 December. result, was withdrawn before the return day, because the company had, on 

account of pressure brought to bear by the Government, removed the plaintiff's 
objections, the applicant and not the company held liable for the costs 
incurred in connection with the rule nisi, unless the applicant could show 
that he had actually suffered damage. 

This was an appeal from the decision of De Korte, Js, and had 
reference to a question of costs. On 23rd August, 1893, the 
respondent obtained a rule nisi, returnable on 31st August, 
against the appellant company, by which it was called upon to 
show cause why it should not be interdicted from proceeding with 
the construction of certain earthworks for railway purposes on the 
farm Elandspoort, district of Pretoria, belonging to the respondent, 
who alleged that he would suffer great damage on account of the 
manner in which the works mentioned were being constructed. 
On 28th August answering affidavits were filed with the registrar 
by the company. However, before the return day of the rule 
nisi, the company, after the Grovernment, which had had some 
correspondence with the respondent on the subject, had brought 
its influence to bear, had had the construction of the earthworks so 
altered as to satisfy the respondent, who thereupon withdrew his 
application. The respondent alleged that he had given the company 
notice of his intention of applying to the Court if the works 
already begun were not stopped, but the company had failed to 
reply to his letter, and it now refused to pay the costs incurred ia 
connection with the rule nisi. The respondent, therefore, applied 
to the Judge in chambers for an order compelling the company to 
pay those costs. The Judge, after having made an inspection 
in loco, granted the application with costs. The company then 
appealed against this decision. 

Hollar d (with Krause), for the appellant company. 

Cloete, for the respondent. 
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The Court (Kotz^, 0. J., and Jorissen, J.) upheld the appeal J^ 

with costs. NetheelaniiS 

S.A.EAIL.C6. 

V. 

KoTZE, 0. J. : The ordinary principle in regard to interdicts DtjPbeez. 
must be applied in this matter. Du Preez thought that damage Kotze, O.J. 
would he caused to his property by the operations of the company, 
and therefore applied to the Court for an interdict, which was 
granted to him. But before the return day of the rule nisi the 
company made certain alterations in its works which met with 
Du Preez's approval. He therefore withdrew his application, but 
claimed that the company should pay the costs already incurred in 
connection with it. On his making application to that effect to 
the Court, De Korte, J., granted him those costs. Assuming that 
respondent did, as he alleges, write to the company giving it 
notice of his intention to apply for a rule nisi, even then he has no 
claim against the company for the costs of the rule, unless he can 
prove that he suffered damage. The mere fact of the company 
not having replied to his letter is not enough to make it liable for 
costs, however much courtesy may have demanded that the 
company should reply. He also wrote to the State Secretary, and 
by his influence a settlement was arrived at. Settlements are 
often made by persons who have incontestable right on their side, 
simply because they wish to live at peace. A Judge must exercise 
his discretion in a judicial manner and not arbitrarily. He 
should always be in a position to give good reason for his 
decision. Now in the present case various conflicting affidavits 
■were made by the parties as to the probable consequences of the 
earthworks as already constructed, or as it was intended that they 
should be constructed. But, however that may be, the respondent 
has not shown that he suffered or would suffer damage, and the 
whole question turns on that. The argument that the company is 
liable for the costs, because Du Preez arranged with the Government 
that he should withdraw the rule nisi, involves a non sequitur. 
The Judge in the first instance should have made an order 
directing each party to pay its own costs. The appeal must 
therefore be allowed and the respondent be ordered to pay the 
costs of appeal. 

Ameshoff, J., dissented from the decision of the majority of 
-the Court, being of opinion that the company had made itself 
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1893 responsible by giving effect to the arrangement come to between the 
NETHEBLiNDs G-ovemment and the respondent, and by accepting the suggestions 
S. A. Rail. Co. made by them. 

Du Pbeez. 
Ameshoff J Attorney for the respondent : Van der Poel. 

Attorney for the appellant : Siegfried, 
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HUGO N. 0. AND HAINS N. 0. 

V. 

THE MAGALIESBBEG- PEOSPEOTrNG and 
DEYELOPING SYNDICATE. 

A Board of Executors held not to he entitled to recover moneys advanced and 
paid out by it, in its capacity as secretary of a syndicate, on lehalf of that 
syndicate, ivhere it did not appear that the syndicate had authorised the pay- 
ment or derived any benefit from it. — A syndicate is dissolved by the death 
of one of its members. Such dissolution must be specially pleaded. 

This case was heard on 15th, 16th, 19th, 20th and 21st June, 
1893. The action was brought by the plaintiffs, in their capacity 
as liquidators of the Transvaal Board of Executors, Limited, against 
J. D. CeUiers, L. Schultis, J. Whitelaw, G. Eawcus, W. Mare, 
E. H. Ery, and the trustees in the insolvent estates of 0. A. 
Celliers and G. A. Eoth, all in their capacity as members of the 
Magaliesberg Prospecting and Developing Syndicate, for payment 
of the sum of 2,992^. Is. 6d. (subsequently reduced by the sum of 
231/. 6s. 4:d.), with interest at 10 per cent., d tempore morae, the 
debt having, according to the plaintiffs' statement, arisen partly 
out of moneys advanced to the syndicate at the defendants' request, 
and partly for services rendered to them. Judgment was claimed 
against the various defendants in solidum for the full amount. 

The first defendant, J. D. Celliers, filed a preliminary plea to the 
following effect : That he had never been a member of the syndi- 
cate, but that a firm carrying on business under the style or title 
of J. D. CelUers and Co., in which he was a partner, had been a 
member of the syndicate ; furthermore, that the estate of the said 
firm of J. D. Celliers and Co. had been sequestrated on 28th 
February, 1891, and rehabilitated on 2nd August, 1892 ; and that 
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when the said firm of J. D. Celliers and Co. became insolvent the 
plaintiffs, in their capacity aforesaid, had proved a claim for 
205/. 15s., which claim was alleged to be the whole amount due to 
the plaintiffs N. 0. by the said firm as a member of the syndicate. 
Besides this, this defendant denied his liability, and also denied the 
whole debt. The second defendant, Schultis, and also the defendant 
Fawcus, denied liability ; whilst the other defendants did not 
appear. The defendants J. D. Celliers, Schultis and Fawcus 
further — in case the Court found that they were members of the 
syndicate — filed a claim in reconvention, in which they alleged that 
the plaintiffs in convention were liable to them for a sum of 3,000/. 
as and for damages. They based this claim on the fact that in 
April, 1891, an offer was made to Fry, the assistant-secretary of 
the Transvaal Board of Executors, which was then acting as secre- 
tary of the syndicate, to purchase the property of the syndicate for 
3,000/. ; but that the board, in neglect of its duty to bring this 
offer to the knowledge of the members of the syndicate, through 
its secretary, refused this offer, although the plaintiffs in reconven- 
tion considered this to be an advantageous one, and, as they alleged, 
would most certainly have accepted it. 

By their reply to the plea of the defendants Schultis and Fawcus 
the plaintiffs joined issue with them. In reply to the plea of the 
defendant J. D. Celliers, the plaintiffs denied that the firm of J. D. 
Celliers and Co., and not J. D. Celliers, had been a member of the 
syndicate, and denied that a claim for 205/. 15s. had been filed by 
them as alleged. They also denied that the firm of J. D. Celliers 
and Co. had been rehabilitated, alleging at the same time that 
even if it had been so that fact could not take away the responsi- 
bility of J. D. Celliers as a partner in the firm, and, further, that 
J. D. Celliers' estate had not been sequestrated, and he therefore 
remained personally liable for the debts of the firm. In answer to 
the claim in reconvention, the plaintiffs in convention, defendants 
in reconvention, pleaded, as a preliminary plea, that the defendants, 
plaintiffs in reconvention, were not entitled to bring this claim in 
reconvention, as they were only some, and not all, of the members 
of the syndicate. They also pleaded that the period fixed by law 
for the filing of claims had elapsed without the plaintiffs in recon- 
vention having lodged their claim, and they were therefore 
estopped from now doing so. By their main plea to the claim in 
reconvention the plaintiffs in convention denied the claim of the 



1893 
Hugo N.O. 

AND 

Hains N.O. 

V. 

MaOAIiEBS- 

BEBQ 

PEOSPBCTINa 

AND 

Detklopino 

SyNDIOATK. 



AND 

Hains N.O. 
Magaiies- 

EEEO 



250 REPORTS OF THE HIGH COURT 

1893 defendants in convention, plaintiffs in reconvention, and pleaded 
Hugo N.O. specially that they denied being responsible for anything done by 
Try, who, they alleged, was never secretary of the board, and 
who, according to their statement, was entitled, as a member 
of the syndicate, to refuse the oif er. 
Peospeoting Owing to the non-appearance of the other defendants, the action 
Developing limited itself to one between the plaintiffs, in their said capacity. 
Syndicate, ^nd J. D. Celliers, Schnltis, and Faweus as defendants. 

Curlewis (with Jeppe) , in support of the preliminary plea filed by 
the plaintiffs to the claim in reconvention, referred to the cases of 
Vogelmcm v. Bantjes, decided in 1889 ; Cape Commercial Bank v. 
Schroeder, Kotz^'s Eeports, 1877, p. 161 ; Buskes v. Potche/siroom 
Exploration Co., 27th August, 1891, to show that all the members 
of an unincorporated body must sue or be sued in the Court either 
as plaintiffs or defendants respectively. 

Esselen (withDw/csow), for the defendants, contended that, as the 
members of a syndicate were liable in solidum, each of them was 
entitled to avail himself, as against the plaintiffs, of any claim or 
defence which the syndicate might make use of. (Yoet, 17. 2, 6 ; 
Penf V. I^otf, Sevan's Eeports, Vol. 5, p. 293 ; Pothier, Contracts, 
s. 274.) As regards the second objection, that all claims against 
the insolvent estate of the board should have been filed before the 
15th October, 1892, it was urged that, in spite of the period fixed 
by the Com-t for the filing of claims having elapsed, parties were 
for all that entitled to lodge claims at any period before the con- 
firmation of the final liquidation and distribution account. 

The Court, without deciding these objections, ordered that 
evidence should be taken as to the merits of the case, and stated 
that it would give judgment in regard to them at a later date ; but 
this was never done, as absolution from the instance was granted 
on the principal issues in convention. ' 

As the decision of the case depended mainly on the question 
whether or no the secretary was authorised by the syndicate to 
borrow money, it is of service briefly to describe the history of the 
syndicate as it was explained to the Court. The syndicate was 
constituted on 15th January, 1889. The minutes of its first 
meeting read as follows : " The secretary read the three contracts 
made with regard to the lease of the mining rights on the two 
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portions of tlie farm Vlakfontein, and one portion of the farm 1893 

Derdepoort, district of Pretoria, and also the contract between hugo N.O. 

Bester and Erasmus and H. J. Zeederberg," and went on to say tjaimN 

that the syndicate agreed to take over and develop the properties, v. 

" or one or other of them," on condition that half the net profits 

should be paid to Zeederberg on flotation. The syndicate further Peospeoung 

bound itself to devote not less than 100^. per month, if that were Beveloping 

required, to developing the properties ; and this development work Syntdioate. 

was entrusted to a committee of three, viz., Zeederberg, Eoth and 

Jonker, two of whom, with the secretary, should form a quorum. 

The syndicate further decided " to pay all expenses already incurred 

or still to be incurred, the former not to exceed the sum of 451, 

and therefore an immediate call was made of 15^. per share ; 

further, that a diagram should be issued ; that a notarial deed 

should be drawn up — in terms of the agreement between Zeederberg 

and the syndicate — and that the majority of votes, including that 

of Zeederberg, should be decisive, and that a prospector should be 

advertised for." Subsequently some meetings were held during 

the year 1889, but from the minutes of these nothing new can be 

learnt as regards the objects and obligations of the syndicate. 

And further, none of the contracts mentioned were produced in 

Court. The following calls were made : 51. per share on 7th 

February, 1889 ; and 10^. per share on the 18th February of the 

same year, subsequent to which there were no formal calls made. 

At a meeting called for 30th April, 1890, it was stated by the 

secretary that the meeting had been called to consider the syndicate's 

debt, as its account was overdrawn to a large amount, and as some 

of the members owed considerable sums. It was then resolved 

that notice be given to the members who owed overdue amounts, 

that unless these were paid before the expiration of the period 

their shares would be declared forfeit. The minutes further show 

that, at a meeting on 6th August, 1889, Fry was appointed as a 

member of the board of management in place of Jonker, who had 

died. 

This is practically all that the Court could learn of the history 
of the syndicate, if to this be added that the contract with Zeeder- 
berg, actually the only asset of the syndicate, was cancelled owing 
to non-payment. 

Curkwis, after pointing out that the firm of Oelliers and Co. could 
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1893 not have been rehabilitated, since it was dissolved on its becoming 
Htjqo N.O. insolvent, dealt with the facts in the case. Referring to what had 
HaimN ^^^^ said during the trial by the other side, he contended that it 

was too late now for the defendants to urge that they were released 

from responsibility for Fry's actions, because, according to them, 
Pbospeotino ij^e continued on his own authority to incur expenditure in regard 
Developing to a contract which had already ceased to exist, as this should have 

been pleaded. He referred to Matheson's Precedents of Pleading, 

2nd Ed. 64, 65. 

Esselen referred to the case of Levy v. Tildesley (1 Juta, 228) in 
support of his contention that where an important fact or point of 
law had been omitted from the pleadings, owing to the vagueness 
of the pleas of the opposing party, it was permissible to lead 
evidence to establish that fact or principle. He contended, further, 
that it was not the duty of a secretary to make advances to his 
employer, nor did it lie within the scope of his authority to bind 
the latter by the raising of loans. {Poppe, Russouw Sf Co. v. 
Kitching and others, 6 Juta, 307; Story on Agency, 9th Edit, 
s. 126 ; Ridgicay v. Knoblauch, decided November, 1892.) Further- 
more, it was urged that the members of a syndicate were not 
necessarily liable in solidum for the debts incurred on behalf of the 
syndicate {Poppe, Russouw ^ Co. v. Kitching and others, 6 Juta, 307) ; 
and secondly, that the syndicate had been dissolved by the death 
of Jonker, and that therefore the members could not be held liable 
for debts incurred after the dissolution of the syndicate. 

Cur. ad. mlt. 

Postea. 12th December. 

The Court held that there must be judgment against the 
defendant Fry, who was in default, and that there must be abso- 
lution from the instance in favour of the defendants in convention, 
J. D. Celliers, Schultis and Fawcus, and absolution from the 
instance, with costs, in favour of the defendants in reconvention. 

Ameshoff, J. : As the defendant J. D. Celliers has raised a 
separate defence, I shall deal with that first. This defence is to 
the effect that he is not personally liable, but that his firm is, and 
that that firm was insolvent at that period, and was only re- 
habilitated subsequently. It is clear that the onus of proving this 
defence is on J. D. Celliers. 0. A. Celliers, the late secretary of 
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the Board of Executors, states that he did not consider J. D. 1893 

Celliers' firm as being a member of the syndicate, and that he did HuooN.O. 
not come to the conclusion at the meeting that J. D. Celliers ^^%( q 
represented his firm. Fry's evidence is vague. J. D. Celliers' ^^"^l. 
statement that he represented his firm is unsupported, and his ^^^^™^' 
conduct is at variance with that statement, as he took part in the PEospEcriNa 
discussions with Dyer in regard to the sale of the assets of the Detolopin-o 
syndicate, and that at a time when, according to his own evidence, Stndioatb. 
Fry remarked to him that he could not say anything, as he was Ameshoff, J. 
insolvent. The evidence which was led in regard to the item 
charged in the estate is neither clear nor satisfactory. The 
defendant J. D. Celliers can therefore not succeed on this special 
defence. To judge from his evidence, a question may perhaps 
arise between him and his co-partners, but that is not before this 
Court. J. D. Celliers never stated openly to the meeting that he 
represented his firm, nor did he behave as though he did so. He 
must therefore accept the consequences. I shaU now deal with 
the claim in convention. The amount of 2,900/. 2s. 6d. is not in 
dispute, the only issue being whether the debt arose lawfully, and, 
if so, who are the debtors — the syndicate or the members of the 
syndicate in solidum ? I shall first treat of the lawfulness of the 
debt. The history of the syndicate has been very imperfectly told 
to the Court, not through the fault of either counsel or attorneys, 
but owing to the extremely careless and unbusinesslike manage- 
ment of their interests by the members of the syndicate, which has 
made it impossible to ascertain with certainty exactly what 
occurred. The syndicate was formed on 15th January, 1889. Its 
object, as shown by casual extracts from the records of its first 
meeting, was to take over certain mining rights, either as a whole 
or in part, comprised in three contracts, the lease and mining 
rights on two-thirds of the farm Ylakfontein and a portion of the 
farm Derdepoort, Pretoria; and a contract between Bester and 
Erasmus and H. J. Zeederberg. The obligations of the members 
were to pay at once the sum of 15/. as a first call, and to satisfy 
such further calls as might be authorised by resolution. One 
condition was that the votes of the majority should bind the 
minority. There were not many meetings called. 

The first meeting was held on 15th January, 1889, when the 
syndicate was constituted, and it was decided to enter into a 
notarial agreement with Zeederberg, by which to take over his 
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^ contracts, on condition that on flotation he should get one half of 
Htjoo N.O. the nett profits, and that the syndicate should expend not less than 
Hains N.O. ^^^^- psr month in developing the properties. This development 
«>• work was put in charge of a committee of three memhers, 

BEEa Zeederherg, Koth and Jonker, of whom two, with the secretary, 
Pbosmotino ^ere to form a quorum. The secretary of the Board of Executors 
Developino was appointed secretary, and certain instructions were given to 

^' him, directing him to have a diagram made and to engage a 

Ameshoff, J. capable prospector. Another meeting took place on 7th February, 
at which Colliers (no initials are given in the minutes) was present, 
appearing for himself as well as for J. F. Colliers and J. S. 
CelHers. From the verbal evidence it is clear that this can mean 
no one else but C. A. Celliers. C. A. Celliers was therefore a 
member at that time, whilst on 15th January he was present only 
in his capacity as the agent of J. F. Celliers, and therefore signed 
for only one share. At this meeting it was resolved to make a 
further call of 51. On 10th February yet another meeting was 
held, and a call of 10^. made,_and at the same time the matter of 
flotation was entrusted to C. A. Celliers and Zeederherg. Then 
follow in order, as the documents are placed before me, the 
minutes of a meeting which bear neither date nor name. In these 
the name of Fry appears for the first time, 'and it was resolved to 
cede the agreement to C. A. Celliers and H. J. Zeederherg, as 
trustees for the Wonderboom Syndicate, under the condition that 
the parties represented by C. A. Celliers should be responsible for 
all expenditure. It is not clear whom C. A. Celliers represented. 
The name of P. Zeederherg also appears in the minutes iu addition 
to that of H. J. Zeederherg. The next meeting is that of 
6th August, 1889, and is not of interest, except that Fry is elected 
to the board of management in the place of Jonker, deceased. 
Then follows a period of inactivity, until, on 30th April, 1890, a 
meeting assembles with the object of considering the large 
amount overdrawn and owing by the syndicate, and also 
the debt of some of the members. It is resolved to give 
a week's notice, and then to declare the shai-es of those 
members who have not paid, forfeit. The last meeting was that 
of the 8th May, 1890, and its transactions are of no interest 
for the purposes of this action. The minutes of 6th August, 1890, 
call for one remark in reference to the statement that ■ Fry was 
elected to the Board of Management in place of Jonker, " since 
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deceased." This is all the evidence laid before the Court with 1893 

regard to Jonter's death. We are given no date, and we only Hugo N.O. 

learn from the evidence of W. Mar^ that he was his executor and ,_ -"^^ „ 

_^ HainsN.O. 

that he sold Jonker's share to Fawous. We have the statement of v. 

Eawcus to the effect that he thought he was buying an unencum- '^b:^™' 

bered share, on which there was nothing more to pay, and he Peospeotihq 

therefore alleges that he owes nothing. This allegation cannot Developing 

however succeed as against the plaintiffs, and can only be the Stndioate. 

subject of dispute between Fawcus and W. Mar^ in his capacity as AmesliofE, J. 

executor. It was argued by Mr. Esselen that, owing to JonJcer's 

death, the syndicate was legally dissolved, and that therefore the 

remaining members could not be liable for debts incurred after 

that date. But as that has not been pleaded, I do not think the 

Court ought to attach any weight to that argument. The minutes 

so fully referred to by me must therefore, if the plaintiffs are to 

succeed, prove that authority was given by the members of the 

Syndicate to the secretary, by virtue of which he was on their 

behalf from time to time to incur debts and render services of the 

value of 2,900/. 2s. &d. It needs no demonstration to show that 

that authority is in itself, and to say no more, unsatisfactory in 

every respect ; but even going further, the verbal evidence, even 

that produced by the plaintiffs, shows the absolute absence of 

authority. For what is the statement of 0. A. Celliers, one of 

plaintiffs' witnesses and the ex-secretary of the company ? His 

evidence is as follows : " I had no definite authority, but the 

members agreed, because they paid their calls. I made a small 

profit out of that." Fry states : " I thought I could act as I 

wished." If that be so, the question still remains whether the 

defendants are not liable on the ground that the expenditure was 

incurred on instructions from the board of management ? But it 

has not been shown that the outlay was made on the authority of 

the board. From the commencement C. A. Celliers gave Fry orders 

to go on. It is true that at the start this board authorised the 

incurring of some slight expenditure, but this was amply covered by 

the amounts of the calls actually paid up. It is also true that the 

contract with Zeederberg made certain expenditure obligatory, and 

that the members were aware of these obligations, and a moment's 

consideration would have shown them the paid calls were not 

sufficient to meet these obligations ; that in addition to this, as 

regards the defendant J. D. Celliers, he was well aware that 
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1893 advances were made, since he admitted in his evidence that he 

Hugo N.O. knew 100/. had heen spent each month for a year. But all this 

Hains N.O. knowledge cannot change the nature of actual events. 

»• Now that nature is simply this, that the secretary of the boai'd 

BEEQ used the syndicate as a means of making profit for the hoard. 

PBospEOTnra Since that miscarried, recourse is had against the memhers. Por 

AND / ... 

Detelopinq what does C. A. Oelliers say ? His statement is this : " I calculated 

^^ ^^°^ ™' on making a good thing and earning as salary or bonus at least 
Ameshofl, J. IQOl. a year ; as commission 40/. ; transfer dues 300/. ; auctioneer's 
dues 100/., and 10 per cent, on the money I advanced." The 
money, therefore, was advanced and the services rendered without 
authority, and not with the object of advancing the defendants' 
interests, but for the purpose of earning for himself a round sum 
of 1,000/. and obtaining a good rate of interest on advances. The 
question still arises, however, whether the members of the syndicate 
derived such benefit from the advances as to render them liable ? 
There has been no evidence produced, however, to show that 
improvements were made. That was in any case impossible, since 
there were no assets. There was a lease, which lapsed owing to 
non-payment, and if that had been given up at the proper time the 
defendants would have been released from all liability. I refer to the 
lease of Wonderboom, which was cancelled by Zeederberg. The 
remaining contracts were not before the Court, and cannot there- 
fore be considered. 

A portion of the money, besides this, was advanced for pro- 
specting. Under ordinary circumstances there would have been a 
liability, even if the result of the prospecting had been unfavour- 
able; but that is not so under the special circumstance, in this ease, 
that the money was, as it were, wasted, actually and only because 
Fry was an official and an interested party in the concern and he 
" thought a great deal of it." That is not sufficient to justify the 
expenditure. 

. Taking all these circumstances into consideration, it is clear that 
the only course open to the Court is to grant absolution froni the 
instance. That being so, the question as to whether the members 
were liable in solidum or not lapses, and the only point to be 
decided is that in regard to the claim in reconvention. It will not 
be necessary for the Court to give a ruling as to the exception 
pleaded in this case, upon which judgment was reserved, because I 
am of opinion that the plaintiffs in reconvention cannot succeed in 
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their claim, and that the defendants in reconvention are entitled 1893 

to absolution from the instance, and that they are so entitled, HuaoN.O. 
because it has been proved to the satisfaction of the Court that „ ^^" „ 

XT. 7 A Hain8 N.O. 

mere was a boiid fide offer, but not proved that that offer would v. 

have been accepted. There is, on the contrary, a doubt on the ^^^^^^^' 
point, as Fry, for example, did not think the offer good enough. Peospeotino 

There must therefore be judgment in terms of the prayer of the Detblopino 
plaintiEEs against the defendant Fry, who is in default ; from the Syndicate, 
amount claimed, however, must be deducted the sum of 231^. 6.s. 4f^. Ameshoff, J. 
overcharged for interest. On the amount of the judgment interest 
is allowed at 4 per cent, a tempore morce. Absolution from the 
instance is granted to the defendants in convention, J. D. Celliers, 
Schultis and Fawcus ; and also absolution from the iastance to the 
defendants in reconvention. 

No order is made as to the remaining defendants. 

MoEicE, J"., after remarking that, in his opinion, the defen- 
dants should have pleaded the dissolution of the syndicate by 
reason of Jonker's death, said : After reading the minutes of the 
syndicate and hearing the evidence of witnesses, the conclusion 
must be come to that it has not been proved that the money 
advanced by the Board of Executors was paid at the request of the 
syndicate. There is no mention made in the minutes of an authority 
given to the secretary to borrow money. C. A. Celliers, one of the 
plaintiffs' witnesses, states : " I had no definite authority from the 
syndicate to pay out money ; but I expended money, and the 
members were satisfied, as they paid their calls on shares." Fry, 
another witness called by the plaintiffs, states : " It was not easy 
to assemble a meeting of the members of the syndicate, except at 
the start. Practically the whole matter was in the hands of C. A. 
Celliers and myself, to do as we pleased." Although it appears 
from the minutes that the last meeting of the syndicate was hold 
on 9th May, 1891, the Board of Executors went on advancing 
money up to July, 1891. It is true that at the first meeting of the 
syndicate it was resolved to leave the development of the properties 
in the hands of a committee of three persons, Zeederberg, Eoth 
and Jonker, two of whom tcith the secretary were to form a quorum. 
It might be alleged that all moneys expended on the authority of 
this committee must be taken as having been expended under 
authority from the syndicate. But the expenditure for prospecting 

S.A.K. . S 
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on the property was not made on authority from this committee, 
except at the start ; and that first expenditure may be considered 
to have been covered by the calls paid. The witness Oelliers states 
that he did not give authority for this expenditure, and that he 
left the development more or less in Zeederberg's hands. On 
Jonter's dying, Fry was appointed as a member of the board of 
management, and as he was also secretary, it might have been 
contended that he and Zeederberg formed a quorum and that the 
syndicate was liable for expenditure incurred by them. But 
although two of the committee constituted a quorum, it does not 
follow that they had power to act without giving notice to the 
third member. It might further have been replied, that although 
the development was left in the committee's hands, it was never 
intended that it should be carried out on credit. Thus it is, in my 
opinion, not proved that the syndicate as a whole either authorized 
or ratified the incurring of the expenditure, the amount of which 
is now sued for. The only other question now remains, as to 
whether the syndicate derived such benefits from the advances, 
that the members are responsible for their repayment. Now, if 
the syndicate had owned any assets at the time when this action 
was brought, and if those assets had been improved by the expendi- 
ture, the syndicate would undoubtedly have been liable. But that 
is not the position, as the last asset of the syndicate, a certain con- 
tract in regard to Wonderboom, had been declared cancelled by 
Zeederberg on account of non-payment of rent. The moneys sued 
for were, in the main, used for the payment of rents on land, and 
for prospecting purposes. As regards the rents on land, it appears 
to me, that had the syndicate hired this land for a fixed period and 
had the rent been owing, the syndicate would have been Hable for 
the payment of these moneys by the Board of Executors. But if 
the land was held under contracts of such a nature that they could 
have been allowed to lapse at any time, then the position becomes 
altered, and there is no obligation on the syndicate to pay the rent. 
In the absence of these contracts it is impossible to decide this 
point. There is much to be said in favour of the plaintiffs, as 
regards the moneys expended in prospecting. It appears to me 
from the authorities, that in ordinary cases a person is entitled to 
recover moneys used for the due carrying on of a company's opera- 
tions, even although no power to bon-ow money has been granted. 
{Cferman Mining Company's Case, mentioned by Brice On Ultra 
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Vires, 2nd edition, 776.) But the case before us is in my opinion 1893 

an exceptional one. The Board of Executors went on advancing httgo N.O. 

money long after the syndicate had practically ceased to exist, and jj^^ ^ o 

did this, as it appears to me, more on account of the interest taken v. 

in the syndicate by the officials of the Board of Executors, than in '^'"^^^' 

the interests of the syndicate. The operations were of a purely Pbobpeotino 

speculative nature, and it has not been proved that they were Detoldpino 

justified or that they were carried out under proper control. Stmbioatb. 

Judgment was accordingly given as already recorded. Morioe, J. 



J. W. S. LANGEEMAN N.O. v. E. W. EVANS N.O. coram.- 

!K"OT7^ P T 
The estate of an insolvent, who, previous to his insolvency and as lessee for a „„_ ' ' ' 

term of years of a piece of land, hound himself, in consideration of his rent -mq-dtcw t ' 

heing reduced, to make certain improvements on the area, and actually did 



1893 



make them, is entitled to compensation, calculated on the increased value of 
the area leased for the period for which the lease would have run, had his 
estate not been sequestrated; sect. 104 of the Insolvent Law applicable. 12 December. 

The facts in this case were stated to the Court by way of a special 
case on 6th November, 1893. It appeared that the plaintiff was 
trustee in the insolvent estate of one WiUiams. On 16th July, 
1888, WiUiams hired from the defendant a certain piece of land 
for a period of ten years, on condition that he should erect build- 
ings on it to the value of 1,000^, which buildings were to be 
completed within three years, i.e. by 1st June, 1891 ; it was also 
agreed that he should pay a rental of 501. a year for the first five 
years, and 761. for the remaining five years. The defendant 
reserved to himself the right to cancel the lease if the rent was in 
arrear for six months. The lease also contained the following 
condition : that on the expiration of this lease, the building or buildings 
to be erected as aforesaid shall revert to the lessor loithoiit compensation 
to the lessee. Wilson was declared insolvent on 17th October, 1892, 
after he had completely erected the buildings. The lease lapsed 
on account of the sequestration of his estate, in terms of sect. 104 
of the Insolvent Law. The question for the Court to decide 
was, whether the plaintiff is entitled to compensation, in view of the 
fact that the leased land and the buildings on it have reverted to 
the defendant before the expiration of the ten years. 

Wessels (with Tobias), for the plaintiff. 

s2 
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Evans N.O. 



Leonard, J. W. (with Esseleii), for the defendant. 

Cur. ad. vult. 

Postea. 12th December. 

The Court, in giving judgment, unanimously held that the 
plaintiif was entitled to compensation, as is set forth in the 
following judgments : — 



KoTZ^, 0. J. : The written lease between Williams and Evans 
shows that both parties had in contemplation the erection of 
buildings, that is, the improvement of the area leased. The ques- 
tion now is, whether, on the facts stated in the special, ease sub- 
mitted to us, the trustee in Williams' insolvent estate is entitled to 
claim compensation for the improvement made by Williams, in 
view of the fact that the lease states that, on the expiration of the 
period (ten years) of the lease, all improvements shall become the 
property of the lessor, without any compensation being paid 
therefor. It appears to me that sect. 104 of the Insolvent Law 
does not apply solely and only to oases where it is stipulated in 
the lease that on the expiration of the lease compensation shall be 
paid for improvements, but that it also applies to cases where no 
such stipulation is made, and where the lease lapses, before the 
expiration of its appointed term, by reason of insolvency, provided 
that it appears that the improvement was contemplated by the 
lessor, or that it was one of his chief objects in granting the lease. 
I have already pointed out that that was the position in this case. 
Equity must be considered before all things, and the lessor cannot 
be allowed to enrich himself and be placed in a better position by 
reason of the misfortune which has befallen the lessee. The 
trustee in the insolvent estate is therefore entitled to compensation, 
calculated on the increased value of the land let for the period for 
which the lease would have continued to run, had no insolvency 
intervened. The lessor must, however (in terms of sect. 104), be 
given an opportunity of declaring within a reasonable period, say 
seven days, whether he prefers to accept the trustee as his tenant 
in place of the insolvent, rather than pay compensation. The 
plaintiii is entitled to the costs of the action. 



MoRicB, J. : PlaintiH's counsel bases his claim for compensation 
on sect. 104 of the Insolvent Law (No. 21 of 1880), which, after 
providing that leases lapse on the lessee becoming insolvent, goes 
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on to state " that nothing in that section contained shall prevent 
the trustee of the estate being sued for damages, or shall prevent 
such trustee from suing the lessor for the value of any improve- 
ments made on the suhjeet and in contemplation of such lease or 
agreement by the insolvent prior to the surrender or adjudication 
of sequestration of his estate, or to deprive such lessor or person of 
his legal defence against such suit." In this ease it appears to me 
that the erection of buildings to the value of 1,000^; was the prin- 
cipal consideration for the lease. Instead of paying an additional 
sum of 100/. a year for ten years, the sum of 1,000/. was to be 
devoted to erecting buildings. The buildings, therefore, fall within 
the terms of the Law, "ameliorations on the subject and in contem- 
plation of such lease." It was urged that the section quoted did 
not alter the common law in any way. Although I admit that, 
according to the common law, a lessee who builds on ground hired 
under an ordinary agreement of lease has no claim for compensa- 
tion where the lease lapses before the expiration of its period 
through the fault of the lessee himself, I am still not sm'e 
that a lease like this, in which it is stipulated that buildings shall 
be erected and that no compensation shall be paid for them after 
the expiration of the lease, comes under the general rule. But even 
if that be so, I hold that, if it be taken into consideration that the 
Insolvent Law, instead of providing that a lease of this sort shall 
be considered to be an asset of the estate, declares it cancelled, 
then the presumption, so far as regards the question' of com- 
pensation, must be taken to be in favour rather of the general 
law than against it. Suppose, for example, that a lease is 
entered into for a period of twenty-five years, without the lessee 
having to pay rent, but on the stipulation that buildings to the 
value of 25,000/. are to be erected ; and that the lessee becomes 
insolvent at the end of the first five years, then, according to the 
defendant's contention, the lessor would be enriched to the extent 
of 20,000/. by reason of the lessee's insolvency. That would be 
the consequence of the construction put upon the Law by the 
defendant's counsel. It seems to me that the intention of sect. 104 
is, that the defendant shall pay compensation for the increased 
value of the leased ground for the unexpired period of the lease, 
the amount of such compensation to be decided upon by arbitra- 
tion. The defendant is ordered to pay the costs of the suit as 
prayed. 
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members as two distinct bodies. Nederduttsch Mervormde Con- 
gregation of Standerton v. Nederduttsch Hervormde or Qereformeerde 
Oongregation of Standerton . 69 

CIVIL IMPEISONMBNT. See Peactice— /owc?er of Claims. 

CLAIMS. Forfeiture. See Gold Law. 

CODICIL. Beservatory Clause in Will — Witnesses. 

Where a will contains the reservatory clause, codicils may be 
made to it without the presence or signature of witnesses being 
required. PuUen v. Gilfillan 206 

COMPANY. Shareholder — Company's Reports — Inspection. 

A com.pany's articles of association ordered the directors to furnish 
accounts and reports periodically showing the company's position. 
At a general meeting at which D. (a shareholder) was not present 
reports were handed in, and it was resolved that these should be 
treated as confidential. Held, that D. was entitled to inspect 
•these reports. Semhle, confidential means confidential to all share- 
holders, whether present or not at a meeting. Rutherford t. 
Dormer 222 

COSTS. Law No. 13 of 1880, sect. 21. 

Where a person is ordered to pay arrear wages under sect. 21 of 
Law No. 13 of 1880, the order covers costs of a writ issued to 
enforce payment of the am.ount. Mostert v. The Assistant Land- 
drost of Johannesburg 19 

Judicial Separation. See MaeriAGE — PeovisionAL Inteedict. 

Surety. See Sxteety. 

Successful Party. 

Entitled to costs, except where special circumstances exist. 
Beuhes v. Neethling 216 

See Witness. 

CUSTOM. See Sale by Weight. 

CUSTOMS. Forfeiture— Law No. 3 o/1890. 

Before goods can be declared forfeit for an evasion of customs 
dues the owner must be summoned. Conviction of person accused 
of contravening the Customs Law (3 of 1890) quashed on appeal, 
where the accused was charged under the wrong section. Goller 
V. The State 24 
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DEPROCLAMATION. See Gold liAyr—Deprodamation. page 

DIVOEOE. Adultery — Proof. Chester v. Chester and Graham, . . . 157 

Children — Custody of. 

Custody of iniaor children entrusted to motter, ttough she was 
the guilty party, where the interests of the children demanded it. 
Bailey v. Bailey 44 

Children — Custody of—ChtiUy Party. Alexander v. Alexander . 183 



ESTOPPEL. 

"Where W. S. sold and delivered for cash to 0. certain share cer- 
tificates, indoi^ed in blank, and accepted O.'s cheque, which was 
dishonoured, and where 0. had in the interyal (one day) sold and 
delivered these certificates to P. : Held, that W. S. was not 
estopped from reclaiming these share certificates as they were 
not negotiable documents. Warre-Smith and Bance v. Philips . 50 
See also under Shahes. 

See Lessee — Denial of Bights of Lessor. 



EVIDENCE. Cross-examination — Witness heard on Commission. 

"Where the evidence of a witness was taken on commission, and 
no questions as to character were put to her in cross-examination : 
Held, that no evidence might be led at the trial as to her 
character. Chester v. Chester ....... 157 

See MA.nniAa'E— Natives. 

EXCEPTION. See FrA-Ctioe— Burthen of Proof. 

See Practice — Agent. 

To Plea. See PeACTIOE — Fulfilment of Contract. 

EXECUTION. See Attachment. 

EXECTJTOES. Duties of— Deposit of Money with Board of Executors— 
Bemuneration — Uxtraordinary Services — Liquidation and Distri- 
bution Accoimi set aside. 
E., S. and 0. were executors in the estate of A. McC, who died 
in 1871. H. and G. were executors in the estate of A. McC.'s 
widow and sole heiress, who died in 1879. In 1891 E., S. and C. 
filed a liquidation and distribution account in A. McC.'s estate. 
No proper notice was given of the filing of this account, but it 
was, this fact notwithstanding, confirmed by the Master. H. 
and G., as executors of A. McC.'s widow and heiress, brought an 
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action to haye this account set aside, on the ground that items 
. were wrongfully charged therein, as follows : — 

(a) A sum deposited with a Board of Executors which stopped 

payment, which sum should have been, according to the 
plaintiff's contention, deposited with a hank. 

(b) 501. for services rendered by S. (one of the defendants) in 

examining the estate's books. 

(c) A sum charged for the use of office furniture in connection 

with the estate's business. 

(d) Money advanced to F. (a third party) to enable him to 

bring a test action which would also decide the estate's 
rights. 

(e) Sum charged as having been paid for clerical assistance to 

the defendants. 

(f) Sum paid to an outside auditor for auditing the books of the 

estate. 

(g) Sum allowed to E. (one of the defendants) as salary, first 

by the widow McO., and next, after her death, by the 
defendants. 
Held— 

(a) That the defendants were personally liable for the amount 

wrongfully deposited with a Board of Executors instead 
of a bank. 

(b) That S. was not entitled to remuneration for inspecting the 

books. 

(c) That E. was entitled to payment for the use of his furni- 

ture, this being necessary for the administration of the 
estate. 

(d) That the defendants were not entitled to charge the amount 

advanced to E. It should have been recovered from E. 

(e) That the defendants could only charge for clerical assist- 

ance up to the date of the widow MoO.'s death. 

(f ) That the fee paid to K. for auditing the books could not bo 

allowed. 

(g) Salary could only be allowed to E. up to the widow McO.'s 

death. An executor is paid by his commission where no 

special agreement is made. 
Held, therefore, that the liquidation account must be set aside. 
HensJiall N.O. and Oreen N.O. v. Evans N.O., Simpson N.O., 
and CelUers N.0 218 

ELOTATION. See Shakes. 

GOLD LAW. Claims— Forfeiture— Sect. 63 of Law 10 of 1891. 

Claims can only be declared by the Court to be forfeited where the 
Law expressly so provides, or where the irresistible conclusion 



INDEX OF SUBJECTS. 269 

PAGE 

must be drawn, from the words of tlie Gold Law that forfeiture 
must follow. Therefore, where V. pegged out claims by putting 
in middle pegs, and failed to comply with the proyisions of sect. 63 
of Law 10 of 1891, by putting in corner pegs within seven days 
after his middle pegs were inserted : Held, that V. had not forfeited 
his rights to such claims by such failure. Vorster t. Blencowe . 144 

GOLD LAW. Mining Commissioner — Withdrawing ground from pro- 
claimed area — Township — Sects. 28 and 60 of Law 18 of 1892. 
Where the Mining Commissioner had refused to issue licences on 
a piece of land at Johannesburg, and stated that he had reserved 
this land for possible extensions of Johannesburg : Held, that the 
Mining Commissioner had no power thus to withdraw land from 
the area proclaimed and to reserve it for township purposes, as he 
could only do so for purposes ejusdem generis with those specified 
in the Gold Law. Nicolls y. Leyds N.0 150 

Beproclamation — Requirements for — Law 18 of 1892, sect. 60 — 

Volhsraad — Authority of — Lnterpreting Law hy Resolution. 
The words such diggings in sect. 60 of Law 18 of 1892 refer to the 
whole of a proclaimed area ; therefore, the requirements as to the 
number of diggers on a proclaimed area must be considered in 
reference to the whole area, and not one farm or a portion of it. 
The Volksraad is not empowered to give by resolution an autho- 
ritative interpretation to a provision in a Law or Act, and so set 
aside a decision of the Court. 

Omnia prcesumuntiir rite esse acta is a rule which applies to the 
Government's action in deproolaiming ground. The onus of 
proving the contrary rests on anyone disputing the validity of 
that action. The number of licences issued with respect to any 
area does not constitute proof of the number of diggers on that 
area. Williams v. The Oeldenhuis Gold Mining Co. and The State. 23Y 

INDICTMENT. See Bribery (6). 

INSOLVENCY. Lease— Ameliorations— Compensation for— Law 21 of 
1880, s. 104. 
W. hired a piece of land from E. for ten years from July, 1888, 
and, in consideration of his undertaking to erect buildings worth 
1,000L on it, he got the lease at a reduced rental. The buildings 
were to be erected by June, 1891. The lease stated that on its 
expiration the buildings should become the property of E. without 
his paying any compensation. W. became insolvent in 1892, 
after the buildings were completed, and the lease lapsed by reason 
of his insolvency. Held, that W.'s trustees in insolvency were 
entitled to compensation from B. calculated upon the increased 
value of the land for the period the lease would have continued to 
run had W. remained solvent. Langerman N.O. v. Evans N.O. . 259 



270 INDEX OF SUBJECTS, 

PAGE 
INSOLVENCY. Pledge — Provisional Trustee— Final Trustee. 

Where S., tte provisional trustee of an insolvent estate, pledged 
goods belonging to the estate to obtain money to pay debts of the 
estate : Seld, that the final trustee was entitled to recover those 
goods from the pledgee. Bomijn N.O. y. The National Bank , 46 

Pledge — Insolvency — Bona fides — Liability of Banh. 

M.'s estate -was provisionally sequestrated on 6th January, 
1892, and the order made final on 19th July, 1892. M. was 
in London, and, before the bank had knowledge of his in- 
solvency, M. pledged certain shares to the bank as security for 
advances to the amount of 1,000Z. The bank sent the shares to 
Johannesburg for registration. M.'s trustees then claimed them, 
ofiering to pay the bank the 1,0002., and informing the bank that 
they had a lond fide offer of 4,0002. for the shares. The bank 
refused to open negotiations, and sent the shares back to London, 
where they were subsequently handed back to M. on his paying 
off the loan of 1,000L Held, that the bank's action in refusing to 
negotiate with the trustees, and in sending back the shares to 
London and re-delivering them to M., was mala fide, and that the 
bank was therefore liable to M.'s trustees for 4,0002., as being the 
full value of the shares. Mears' Trustees v. Banle of Africa . . 234 

Provisional Trustee — Semuneration. 

E. had been appointed provisional trustee of an estate, and his 
appointment had been cancelled. He handed over the assets to 
the person appointed in his stead, but retained 262. 5s. as remu- 
neration for his services. Held, that he was entitled to retain a 
reasonable sum in return for services rendered. MacColl N.O. v. 
Bainier ............ 245 

■ ■ Sequestration — Contemplation of — Undue Preference. 

Seld, that the contemplation of sequestration means expectation of 
sequestration, and not the mere probabiKty of future sequestra- 
tion. Held, therefore, that a payment made by a person at a time 
when his estate was hopelessly insolvent, but before he contem- 
plated its sequestration, did not constitute an undue preference. 
Daly's Trustees Y. Bocher 89 

Sequestration — Judge in Chamhers — Jurisdiction of. 

An estate had been finally sequestrated by order of a Judge in 
Chambers, and subsequently application was made to the full 
Court to have that order set aside. The full Court referred this 
application to another Judge in Chambers for decision. Held, on 
appeal, that where an application of this nature is referred by the 
full Court to a Judge in Chambers, he has jurisdiction to decide 
it. Krst order set aside. Braham y. Bomipi N.O. . . . 113 
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INSOLVENCY. Sequestration — Existing previous order for. PAGE 

Where an estate was already undes sequestration, the Court 
refused to grant another order sequestrating it. Mackinnon v. 
Pritchard 112 



Trustees — Duty of— Law 21 of 1880, sects. 100 and 101— Bight 

of Creditors to sue. 

Held, that a Board of Executors is not a hank in terms of 
sects. 100 and 101 of Law 21 of 1880. The trustees in an insol- 
vent estate deposited moneys belonging to the estate with a Board 
of Executors, which failed. Held, that the trustees were liable 
to forfeit the penalty of double the amount enacted by sect. 101 
of Law 21 of 1880, for not having deposited the moneys in a 
bank. Held, further, that any creditor was entitled to bring 
action for the enforcement of the penalty. BecJcett et alii v. 
Bath's Trustees 192 

INSPECTION. See Oou^ANY— Shareholders. 

INTERDICT. Provisional— Withdrawal— Costs. 

Du P. obtained a rule nisi, operating as a provisional interdict 
forbidding the N. S. A. Eail. Co. to proceed with certain works. 
On pressure being brought to bear by the Government, the com- 
pany altered the work, thereby removing the objection against it. 
Du P. then withdrew proceedings before the return day of the 
rule nisi. Held, that the company was not liable for Du P.'s 
costs, unless he could show that he had suffered damage. Nether- 
lands S. A. Bail. Co.Y. Du Preez 246 



JUDGE IN CHAMBEES. See IsaoVTSNCY—Segmatration. 
See AppeaIi — Final Order. 



LANDDEOST. Jurisdiction— Costs. 

Where a Landdrost had acted Ireyolid iis jurisdiction, he was 
ordered to pay the costs of an appHoation made to set aside his 
acts. Landdrost of Piet Betief y. Bouman 184 

Jurisdiction — Law 7 of 1891. 

S. sued B. in the Landdrost's Court for 51. under Law 7 of 1891— 



for the recovery of smaU. debts. B. filed a claim in reconvention 
for 161. 15s. Held, on appeal, that the Landdrost had jurisdiction 
to try this claim under his ordinary jurisdiction, the object of 
Law 7 of 1891 being to fadlitate the decision of cases and not the 
contrary. Susan v. Bal , • 209 
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LANDLOED. Tacit Hypothec. PAGE 

Where a piano, acquired .by the tenant under the hire-purchase 
system, was taken by the tenant into a house hired by him, to 
, remain there permanently for his use, and the tenant had made 
an agreement with the owner of the piano that the piano should 
not be subject to the landlord's hypothec, which agreement was 
not notified to the landlord : Held, that the landlord's right of 
tacit hypothec was not taken away. Standard and Diggers' News 
Co. V. Esterhuizen 22 

LAW AGENT. Qeriificaie of good conduct. 

A Landdrost is not entitled to demand the production of a certi- 
ficate of good conduct from a law agent before renewing his 
licence to practise. Landdrost of Fiet Belief y. Bouman . , 184 

Volksraad Resolution, 14th June, 1876, sect. 219. 



Where B., a law agent, used a printed form of letter of demand 
and omitted to erase the word " attorney " below his signature, 
and the Landdrost convicted and fined him. for contravening 
V. E. resolution of 14th June, 1876, sect. 219, by describing 
himself as an attorney : Held, on appeal, that the conviction was 
bad, as there was no evidence of mala fides. Bouman v. The State. 205 

LAW. No. 13 of 1880, sect. 21. See Costs. 

..J/b. 21 o/ 1880, sec*. 104. See InsolvEWCT — Lease. 

No. 21 of 1880, sects. 84, 88. See Insolvenot — Sequestration. 

No. 21 of 1880, sects. 100, 101. See Insolvency— Trosiee. 

No. 3 of 1885, sect. 2. See Asiatics. 

No. 4 of 1885, sect. 2. See Mareiage — Natives. 

No. 13 of 1887, sects. 2, 4. See Books— Traders. 

No. 3 of 1890. See Customs. 

No. 7 of 1891. See Landdeost. 

No. 10 of 1891, sect. 63. See QoLD Law. 

J^o. 18 0/1892 -c*. 21. See Gold Law. 

No. 18 of 1892, sect. 60, See Gold Law — Beproclamation. 

No. 18 of 1892, sect. 61 (e). See Plaintiffs. 

No. 1 of 1895. See MaUriage— iVairoes. 

LEASE. Subletting— See Per Kotze, 0. J., Collins N.O. v. Hugo and the 

Standard Bank 176 

— ^ r See LysOLYENCT — Lease, 
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LESSEE. Lessor — Denial of rights of— Estoppel, PAGE 

A lessee is not entitled to mate use of Ms position as such, to 
deprive his lessor of any portion of Ms rights. The S. G. M. Co. 
hired from the K. Co. a piece of land with water rights on it, 
both lessor and lessee believing that the land had not been pro- 
claimed. The lessee discovered that the land had been pro- 
claimed, and, during the currency of the lease, obtained a water 
right on it from the Government in terms of the Gold Law. S., 
the lessee, then sued for cancellation of the lease and recovery of 
the rent paid under it. Held, that the lessee was estopped from 
disputing the lessor's title and claim therefore dismissed. Salis- 
bury G, M. Co, V. The Klipriviersberg Estate Company . . . 186 

LIQUIDATION. Account, See 'ExEOVTona—Duty of. 



MAERIAGE. Judicial Separation — Deposit of Costs, 

A. and B. were married by ante-nuptial contract. B., the wife, 
owned landed property which she could not alienate or encumber 
without A.'s consent, and B. wished to bring an action against A. 
for judicial separation. The Court ordered A. to deposit money 
with the Eegistrar to meet B.'s costs. Eenning v. Henning , . 48 

Of Natives — Husband and Wife — Evidence in Criminal Case 

against a Spouse — Law No, 4 of 1885, a. 2 {see also La'W No. 1 
OF 1895). 
A marriage between a native and one woman, even where the 
customs of the tribe permitted polygamy, held not to be contra 
lonos mores, and therefore recognised by the Court in terms of 
sect. 2 of Law No. 4 of 1885. Held, therefore, that one spouse in 
such a marriage is not entitled to give evidence against the other 
in a criminal trial. The State y, Marroho 110 



MESSENGEE OF THE COUET. Attachment by— Liability— 'Bom, 
fides. 
"Where the messenger of the Court in good faith attached goods 
belonging to a third party, believing them to belong to the 
judgment debtor, and where he acted cautiously in so doing: 
Held, that the messenger was not liable in damages for his acts. 
Brits v. Boos and Coetzee 113 

MINEEAL LEASE. Begistration Fees— Law No, 1 of 1883. 

The registration fees paid on leases of minerals under Law No. 7 
of 1883 are to be considered as transfer dues, and must be paid to 
the same officials as those dues. A contract for the lease of 
mineral rights had been entered into on 1st August, 1892, but 
S.A.K. ^ 
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tie deed of lease was not signed until 26tli April, 1893. The 
Court was satisfied that this signature had been deferred lona 
fide and not in fraudem legis. Held, that the contract must, for 
the purposes of the payment of registration fees, be held to have 
come into existence on 26th April, 1893. Held, also, that no fine 
could be imposed under Law No. 7 of 1883, s. 14, by reason of 
fees not having been paid within six months of 1st August, 1892. 
The Paardekraal Q. M. Co. v. The State 173 

MTNPACHT. Pegging on. 

A mynpacht was granted before the proclamation of a farm, but 
not specially reserved by the terms of the proclamation. Subse- 
quent to the proclamation a deed of lease of the mynpacht was 
signed. Thereafter, E. pegged out claims on the mynpacht. Held, 
that E. was not entitled to peg on the mynpacht. Rothwell v. The 
New Bietfontein Go 154 



NATIVES. See Mareiage— iVafwes. 
NEGOTIABLE DOCUMENT. See Shakes. 



PAETNBESHIP. Liability of partners in solidum — Cession of Action. 
C, one of the members of a syndicate, at the request of his 
fellow-members, paid to the H. Bank the amount of a promissory 
note upon which all the members were liable in solidum. C. got 
the note, without getting cession of the bank's right of action, and 
sued Z., one of his fellow-members, for the whole amount of the 
promissory note. Se,ld, that as C. was not a third party to whom 
all the members were liable in solidum, he should have sued all 
the members. Semble, it would have been otherwise had he ob- 
■ tained cession of the bank's right of action. Celliers v. Ziervogel . 225 

Bight of Member of Dissolved Firm to Sue. 

Where a partnership has been dissolved one member may sue for 
moneys due to the late partnership, but he must sue in the name 
of the firm. Webb & Co. v. Sartogh 210 

Syndicate — Liability of Lndividual Members. 

A syndicate formed to float a company is not of necessity an 
anonymous partnership. The members, therefore, may be sued 
individually. Where one item out of a number charged in an 
account sued for is alleged to arise out of an agreement, but where 
it is not stated whether that agreement was made verbally or in 
writing : Held, that this did not afford matter for an exception. 
Joubert et alii v. Voss Bros. .' 202 
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PBEENNIAL STEBAM— PuiZic Stream— Riparian Bights— Fonnimm 
— Public Character of — Opening of — Upper Biparian Owner — 
User — Bight to Pump Away — Rain-wafer — Lower Owner — 
Bight to Prevent Interference with Public Stream. 

Where a riparian owner -wislies to have Ms rights to a public 
stream recognised and to obtain protection for those rights he 
must allege that they are being interfered with. 

The f oimtains or springs from which a public stream takes its 
origin, and also the increased supply of water obtained by opening 
those fountains, are of a public character. 

Any person is entitled to dig wells or make excavations on his 
own land, even if his neighbour's fountain or well be dried 
up in consequence. 

An owner of land upon which fountains or soakage exist, which 
are connected, but not by means of a defined channel, with a 
public stream, may deal as he pleases with the water from the 
fountains or soakage. 

Upper riparian owner entitled to use up all the water in a public 
stream for reasonable purposes — that is, household use and sup- 
plying the needs of animals. 

Upper riparian owner not entitled to pump the water of a public 
stream off his land to supply people at a distance or a town, if by 
his so doing the lower owners be injured. 

Eain-water, on running into a public stream, becomes public. 

' Eiparian owner who is entitled to the user of water from a public 
stream is entitled to restrain anyone who interferes with the 
course of the stream without proving actual damage. Meyer et al. 
V. The Johannesburg Waterworks Co., The Geldenhuis Q. M. Co. and 
Bezuidenhoudt 1 

PLAINTIPI'S. Non-joinder — Agent to Peg — Right to Sue alone — Law 
No. 18 of 1892, 8. 61 E. 
W., acting as the agent for others, pegged out claims by virtue of 
provisional prospecting licences granted in terms of sect. 61 E. 
of Law No. 18 of 1892. W. thereafter sued for an order com- 
pelling the Mining Commissioner to renew his Ucences. It was 
objected that the persons who gave him the powers to peg should 
have been joined as plaintiffs, or that their names should have 
been recited in the summons. Etld, that W. as agent could sue 
as above, and could do everything necessary to establish the title 
of his principals to the claims pegged out by him on their behalf. 
Williams v. The Geldenhuis Q. M. Co. and the Mining Com- 
missioner -^^"^ 

t3 
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PLAINTIFFS. Non-joinder— Agent to Peg. page 
E., acting as agent for other persons, pegged out claims under 
provisional prospecting licences. Held, on action brougM, that 
E. was entitled to sue in his own name for the renewal of those 
licences without producing authority from his principals to sue, 
and without those principals being joined as plaintiffs or their 
names being recited in the summons. Bae v. The Mining Com- 
missioner of Johannesburg 164 

Non-joinder — Cessionaries. 

Where the H. Company and B. were joint cessionaries of a lease : 
Held, on exception, that they were bound to sue jointly. The 
Houghton G. M. Co. v. Hollard et alios 38 

PLEDGE. See Insolvency — Bona fides. 

See Insolvency— PZet^s'e. 

See Stands — Pledge of. 

PEACTICE. Exceptionr-Agent. 

A company registered in Paris had a local board in Pretoria to 
represent it. The local board gave a power of attorney to V. to 
sue on behalf of the company. An exception was filed on the 
ground that there was nothing in the summons to show that the 
local board had been authorised to grant such a power of attorney. 
Held, that the exception was bad. This defence could only be 
raised by way of plea to the summons. Vorstman v. The Nether- 
lands S. A. Railway Go. 169 



— Appeal — Review — Injustice. 

No appeal lies from a provisional order of a Landdrost. Where 
direct injustice is caused by such an order, the proper procedure 
is to bring it in review before a Judge in Chambers. Petersen v. 
Vander Werwe 216 

- Exception — Burthen of Proof. 

Kay sued Koller in the Landdrost's Court for 8Z. 8s. 6d., being his 
fee as a physician. After summons had been issued, S. bound 
himself as surety for Koller on condition Kay would with- 
draw the summons, which he did. Koller then left the country, 
and Kay sued Skeen as surety, S. took exception to this summons 
on the ground that Kay was not a qualified physician. The 
Landdrost gave judgment overruling the exception on the ground 
that it did not meet the case, since S. had bound himself as surety. 
Held, on appeal, that the Landdrost should have taken evidence 
as to the facts on which the exception was based ; Held, further, 
that the onus of proof was on the defendant. Skeen v. Kay . . 214 
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PEACTICE. Fulfilment of Contract — Exception to Plea — Special Flea. 

E. sued B. for fulfilment of a certain obligation wMcli, in terms 
of a ■written agreement between E. and B., would have been can- 
celled by the payment of a certain sum of money by a certain 
date. B. pleaded that the money had been deposited for E.'s use 
at the place agreed on between him and E., before the date fixed 
by the written agreement referred to. E. excepted to this plea, 
saying that this money should according to law have been paid at 
E.'s domicile, and also that it was not alleged whether the agree- 
ment as to the place of payment was made verbally or by writing. 
Held, that these issues could not be raised by way of exception to 
a plea, but must be specially pleaded. Escomhe v. Benjamin . 165 



Joinder of Claims — Provisional Judgment — Final Judgment — 

Civil Imprisonment. 

E. obtained a provisional judgment against L. Upon execution 
being issued, a return of nulla hona was made by L. E. then 
issued a summons praying to have the provisional judgment made 
final, and also for an order for civil imprisonment to be made 
against L. Held, on appeal, that the two prayers could not be 
included in one summons. The Landdrost should have struck 
out the second prayer and proceeded to decide on the first. Beid 
& Co, V. Lemmer 213 

Pleading — New Claim in Answer to a Claim in Reconvention. 

J. sued the P. company for money and an account. The company 
filed a claim in reconvention for a larger amount than that sued 
for by J. J. then filed, as a plea to this claim in reconvention, a 
claim for a still larger amount as damages. Held, that J. could 
not file a fresh claim by way of plea, or reply to a claim in 
reconvention. Jooste v. The Potchefstroom Board of Executors and 
Agency Co 109 

PEOMISSOET NOTE. Endorsement— Authority of Agent. 

D. was the holder of a promissory note made by 0. L. in favour 
of J. E. or order, which was endorsed M. E. qq^. J. E. Held, on 
appeal, that D. could not sue on the note without showing that 
M. E. had had authority from J. E. to endorse the note. Lewis 
V. Van Diggelen 20 

PUBLIC STEEAM. See Pbbejstitial Stream. 



EEQ-ISTEATION. Fees. See MiNEEAi Lease. 

See Stajcds— Pledge. 

See Township, 
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RES JUDICATA. Alia Bes. page 

Identity of ratio decidendi must not be confused ■with, identity of 
the subject-matter. Therefore, where A. pegged out claims on 
the boundary line of a mynpacM, and brought an action against 
B., the owner of the mynpacM, for declaration of rights with 
regard to one of those claims, and where he succeeded in this 
action on the ground, as the Court found, that the boundary line 
ran to the northwards of, and therefore outside those claims ; and 
where B. subsequently brought an action for declaration of rights 
with regard to another of those claims, and A. pleaded that the 
matter was res judicata, because the decision of this action would 
depend upon the finding of the Court as to the situation of the 
boundary line, which had already been decided upon by the 
Court ; Held, that the plea was bad, as the subject-matter of the 
second action was different from that of the first action. Main 
Beef G. M. Co. v. Cathcart and Harsant 116 

A., in his capacity as trustee in the insolvent estate of E., obtained 
judgment against W. in the Landdrost's Court on a promissory 
note, which W. alleged he had paid. W. allowed the time for 
appealing to elapse, and thereafter issued a summons in the High 
Court, praying that the Landdrost's judgment should be set aside, 
and that the promissory note might be declared cancelled. There 
were no new facts alleged. Held, on exception taken, that the 
matter was res judicata. Walker v. Arnot N. 167 

RESTITUTIO IN INTEGBUM. Major— DrunUnness— Inducement to 
Drink ly Defendant. 
It appeared that TP. had for several days induced and incited K. to 
the excessive use of spirits, and had, while K. was in a state of 
drunkenness, obtained from K. cash and promissory notes in 
return for a cession of certaia valueless interests in a contract. 
Held, that K. was entitled to a restitutio in integrum in regard to 
the transactions entered into by Iiitti while in a state of drunken- 
ness. Kunitsky v. Freeman 135 

EIPAEIAN OWNERS. See Perennial Stream. 

EGAD. Public — Obstruction — Damages. 

It is the duty of every owner of land or buildings to keep his land 
or buildings which adjoin a public road in such a condition that 
no danger arises from it or them to persons using the public road. 
Therefore, where E. erected a wire fence on his own land, and 
thereby closed a road used generally by the public, though not 
proclaimed as a public road, and M., not knowing, or having been 
warned by E. of the existence of the fence, came in contact with 
the fence whilst driving along the road in the dark. Held, that 
E. was liable in damages to M. for injuries caused to his vehicle 
and horses. Marais v. Eloff , 138 
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SALE. By weight — Orosa or nett — Local Custom. PAGE 
The Economic Fire Liglitiag Syndicate bought from H. certain 
quantities of resin " at 31s. per 100 lbs. of resin up. to 100 tins of 
100 lbs. to 112 lbs. each." H. delivered the resin in barrels, each 
of which -weighed 56 lbs., and -wished the syndicate to pay for the 
■weight, including that of the barrels. Held, on appeal, that under 
a sale in those terms nett, and not gross, -weight -was meant, 
unless local custom showed the contrary, and that H. could not 
charge the S3mdicate for the weight of the barrels, but he was 
entitled to the return of the barrels, or their value. Economic 
Fire Lighting Co. v. Holmes 212 

SHAHES. Cheque — Cash Payment — Share Certificates — Blank Endorse' 
ment — Negotiahle Instrument — Delivery — Bight to follow — 
Estoppel. 

W. S. sold to C. for cash, share certificates which were endorsed in 
blank, and delivered the certificates. W. S. accepted O.'s cheque, 
but this was dishonoured on prompt presentation for payment. 
C. had the same day sold and delivered the certificates to P. 
W. S. proceeded against P. to recover the shares. Held, that the 
acceptance by W. S. of O.'s cheque did not alter a cash transaction 
into one on credit ; that the ownership of the shares had therefore 
not passed to 0. ; that C, therefore, could not have given title to 
P. ; that, as the share certificates were not negotiable documents, 
P. should have been on guard in accepting them, and that W. S. 
was entitled to recover them from P. See also Estoppel. 
Warre-Smith and Ranee v. Philips, and B, Lazarus and Levy v. 
The Glencairn G. M. Co 50 

Flotation — Contract — Pooled Shares. 

O. had undertaken to deliver to E. certain shares in a company to 
be floated, on its flotation. After flotation 0. tendered to E. shares 
which had been pooled, and which could, therefore, not be dealt 
■with in the open market for an indefinite period. Held, that this 
tender was not a compliance -with O.'s imdertaking. E. was 
entitled to shares free from any encumbrance or condition, or to 
their face value. Both \. Oppenheim 175 

SHAREHOLDEE. See CoMPAinr. 

STANDS. Pledge of—Begistration. 

A pledge of stands, to be valid as against other creditors, must be 
registered in the register of stands in the Mining Commissioner's 
office. The mere delivery of the deeds of title to a bank as security 
for an overdra-wn account confers no preference on the bank as 
against other creditors. Collins N.O. v. Hugo and the Standard 
Bank . ■ • • 

. See TovrasHiP. 
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SURETY. Release. PAGE 
Where the creditor has made an arrangement or compromise with 
the principal debtor, mthout the surety's consent, but by which 
the surety's position was not prejudiced nor the debt novated : 
Held, that the surety was not released by this compromise. Meyer 
V. Coetzee 25 

Costs. 

Where the creditor sued the principal debtor without giving 
proper notice of the action to the surety : Held, that the surety 
was not liable for the costs of this action. Meyer v. Coetzee . . 25 

SYNDICATE. Dissolution of— Moneys Advanced — Lialility for. 

A board of executors advanced money on behalf of a syndicate, 
but there was no proof that the syndicate had authorised the 
board to do so, nor that the syndicate had derived benefit by 
reason of the outlay of this money. Held, that the board could 
not recover. A syndicate is dissolved by the death of one of its 
members. This fact must be specially pleaded. Hugo N. 0. and 
Hains N.O. v. The Magaliesberg Prospecting and Den. Syndicate . 248 

Liability of Members. See Partneeship. 

TACIT HYPOTHEC. See Landlord. 

TOWNSHIP. Stands — Registration — Duty of Owner of Township. 

The M. Co. was the owner of a farm upon which a township had 
been laid out. F. owned certain stands in this township which the 
M. Co. refused to register in its books. E. sued the company for 
damages suffered by reason of the company's refusal to register 
the stands. Held, on appeal from the Landdrost's decision, that 
there was no obligation on the company to register stands in its 
books. The Main Reef Q. M. Co. r. Ford 168 

UNPEOCLAIMED aEOUND. Oiwners — Vergunning — Bona fide 
Prospectors. 
Owners of unproclaimed ground are entitled to grant vergunnings 
to bona fi'de prospectors to peg out claims. Humphries v. The 
Mining Commissioner of Heidelberg 32 

Proclamation — Repegging — Bona fide Prospectors. 

Where bona fide prospectors had pegged out claims on unproclaimed 
land by virtue of holding vergunnings from the owner of the land, 
where the ground was subsequently proclaimed : Held, that these 
prospectors need not repeg after proclamation, provided that they 
obtained licences for their claims before these were pegged out by 
third parties. Humphries v. The Mining Commissioner of 
Heidelberg . . ." . .32 
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VERaVNNINO. See Unpkoolaimed Land. 

VOLKSEAAD EESOLUTION. 14th June, 1876, s. 219. See Lav 
Agent. 

12th August, 1886, ss. 1418 and 1419. See Asiatics. 



WATEE. See Perennial Stbeam. 

WITNESS. Interested Party — Advocate — Public Prosecutor. 

H., an advocate, had been subpoenaed as a material witness for the 
accused in a criminal trial. He had also been appointed by 
the State tq act as public prosecutor in this trial. Held, that the 
fact of H. having been so subpoenaed was not by itself sufficient to 
prevent his appearing to prosecute ; there must be proof aliunde 
that the accused would be prejudiced by his doing so. The State 
V. Zeiler 39 

Necessary — Costs. 

Where K. sued P. for a restitutio in integrum in regard to certain 
transactions, the Court certified K.'s costs as a necessary witness. 
Konitshy v. Freeman . 135 

WRIT. Execution — Monthly Payments. 

Where creditors have obtained a judgment they are entitled to 
execute against goods coming to the debtor, notwithstanding the 
existence of an order of Court directing the debtor to make regular 
monthly payments and the fact that this order is being duly 
complied with. Clarke & Co. v. Adrian 21 
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Third Edition, in 8vo, price 2,\s., cloth, 

THE LAWS OF INSURANCE: 

jFtte, ILife, Sccitient, ant ffiuarantee. 

EMBODYING 

CASES IN THE ENGLISH, SCOTCH, IRISH, AMERICAN, AND 
CANADIAN COURTS. 

By JAMES BIGGS PORTER, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 
ASSISTED BV 

W. FEILDEN CRAIES, M.A., and THOMAS S. LITTLE, 

OF THE INNER TEMPLE, BARRISTERS-AT-LAW. 

*' We find little change in the scope of the book, but the cases decided since 1887, some of them are 
of considerable importance, together with the new Statute Law relating to the subject, have all been 
properly placed, and make the third edition as valuable as its predecessor. We do not hesitate to 
recommend this book to the continued favourable attention of the Legal profession." — Lanu yournal. 

" This work, which in the present edition has been brought down to^ the latest date, was originally 
published by Mr. Porter in 1884, with the view of supplying a concise treatise^ on the Laws of In- 
surances within the compass of a moderate sized volume, and we have no hesitation in saying how 
excellently the author has attained that object, while overlooking or omitting nothing of importance. 
Xhe book is one of great value." — Irish Laiv Times. 

" The issue of a third edition calls for little more than a record of the fact, for the previous editions 
of the book established its reputation as a lucid and exhaustive examination of the subject dealt with. 
It is stillj so far as we know, the only book which embraces the whole Law of Insurance (excepting 
marine) and the present edition is as clear and concise as ever." — Manchester Guardian.^ 

" The third edition of Porter's most excellent and concise treatise on the laws relating to Insurance 
is now before us, and those with any knowledge of, or experience in, insurance affairs of any class or 
description, will know that, with the name of the author quoted, the contents will be at once inclusive, 

clear, concise and reliable Should certainly be on the shelves of every insurance office, 

and in the possession of every broker, as well as a necessary addition to a lawyer's \\hiYBxy."-~Liverpool 
yournal of ComTtterce. 

In Royal i2mo, price 20J., cloth, 

QUARTER SESSIONS PRACTICE, 

A VADE MECUM OF GENERAL PRACTICE IN APPELLATE AND 
CIVIL CASES AI QUARTER SESSIONS. 

By FREDERICK JAMES SMITH, 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW, AND RECORDER OF MARGATE. 

Third Edition. In one volume, 8vo, price 2ij., cloth, 

A COMPENDIUM OF THE LAW RELATING TO 

EXECUTORS AND ADMINISTRATORS, with an Appendix of 

Statutes, Annotated by means of References to the Text. By W. Gregory 
Walker, B.A., Barrister-at-Law, and Edgar J. Elgood, B.C.L., M.A., 
Barrister-at-Law. Third Edition by E. J. Elgood, B.C.L.. M.A. 
" We higlily approve of Mr. Walker's arrange- " Mr. Walker is fortunate in his choice of a sub- 

ment The Notes are full, and as far as we ject, and the power of treating it succinctly; for 

have been able to ascertain, carefully and accurately the ponderous tomes of Williams, however satisfac- 

compiled We can commend it as bearing tory as an authority, are necessarily inconvenient 

on its face evidence of skilful and careful labour, for reference as well as expensive On the 

and we anticipate that it will be found a very whole we are inclined to think the book a good and 
acceptable substitute for the ponderous tomes useful one." — Law journal. 
of the much esteemed and valued Williams." — 
Law Times. 
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an Appendix of Statutes and Forms, including the Summary Jurisdiction (Married 
Women's) Act of, 1895. By Temple Chevalier Martin, Chief Clerk of the 
Lambeth Police Court, Editor of the "Magisterial and Police Guide," &c,, and 
George Temple Martin, M.A., of Lincoln's Inn, Barrister-at-Law. 

Third Edition. Crown 8vo, price 6j. dd., cloth, 

THE LAW OF ARBITRATION AND AWARDS; 

With Appendix containing the STATUTES RELATING TO ARBITRA- 
TION, and a collection of Forms and Index. Third Edition. By JoSHlTA 
Slater, of Gray's Inn, Barrister-at-Law. 

Second Edition. Crown 8vo, price 6«., cloth. 

THE PRINCIPLES OF MERCANTILE LAW. By 

Joshua Slater, of Gray's Inn, Barrister-at-Law. 
In 8vo, price izr., cloth, 

THE LAW AND PRACTICE OF DISCOVERY in 

the SUPREME COURT of JUSTICE. With an Appendix of Forms, 
Orders, &c., and an Addenda giving the Alterations under the 
New Rules of Practice. By Clarence J. Peile, of the Inner Temple, 
Barrister-at-Law. 

In one volume, 8vo, price i8j., cloth, 
THE LAW AND PRACTICE RELATING TO 

PETITIONS IN CHANCERY AND LUNACY, 

Including THE SETTLED ESTATES ACT, LANDS CLAUSES ACT, 
TRUSTEE ACT, WINDING-UP PETITIONS, PETITIONS RELATING 
TO SOLICITORS, INFANTS, Etc., Etc. With an Appendix of Forms 
AND Precedents. By Sydney E. Williams, Barrister-at-Law. 

Second Edition, in Svo, price 28^., cloth, 

A SELECTION OF PRECEDENTS OF PLEADING 

UNDER THE JUDICATURE ACTS IN THE COMMON LAW DIVISIONS. 

With Notes explanatory of the different Causes of Action and Grounds of Defence ; and 

an Introductory Treatise on the Present Rules and Principles of Pleading as 

illustrated by the various Decisions down to the Present Time. 

By J. CUNNINGHAM and M. W. MATTINSON. 

SECOND EDITION. 

By miles walker MATTINSON, of Gray's Inn, Barrister-at-Law, and 

STUART CUNNINGHAM MACASKIE, of Gray's Inn, Barrister-at-Law. 

REVIEWS. 

' ' The notes are very pertinent and satisfactory : the introductory chapters on the present system of pleading 
are excellent, and the precedents will be found very useful." — Irish Law Times. 

"A work which, in the compass of a single portable volume, contains a brief Treatise on the Principles 
and Rules of Pleading, and a carefully annotated body of Forms which have to a great extent gone through 
the entirely separate sifting processes of Chambers, Court, and Judges' Chambers, cannot fail to be a most 
useful companion in the Practitioner's daily routine."— Zaiw Magazine and Revie'ji. 
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In one volume, royal 8vo, price 2IJ. 

THE HISTORY AND LAW 
OF FISHERIES. 

By STUART A. MOORE, F.S.A. 

AND 

HUBERT STUART MOORE, 

OF THE INNER TEMPLE, BARRISTERS -AT-LAW. 

CONTENTS. 

Chapter PART I. — Introduction. 

I. — Of the evidence as to fisheries in the Domesday Book. 
II. — Of putting rivers in defence. 
III. — Of presumptions with regard to fisheries. 

IV. — Of the presumption of ownership of the soil by the owner of the fishery. 
V. — Of the origin and subdivision of fisheries. 
VI. — Of the different kind of fisheries. 
VII. — Of the various descriptions of fisheries in ancient records. 
VIII. — Incorporeal fisheries in tidal water. 
IX. — Incorporeal fisheries in non-tidal water. 
X. — Of fishery appurtenant to or parcel of a manor. 
XI. — Of fishery appurtenant to a particular tenement. 
XII. — Copyhold fisheries. 
XIII. — Of fisheries in gross. 

XIV. — Of divided fisheries and the Royal draught. 
XV. — Of fisheries in ponds and lakes and the ownership of the soil. 
XVI. —Of fisheries in canals and artificial watercourses. 
XVII. — Of fishery in relation to navigation. 
XVIII.— Of fishing paths. 
XIX. — Of the public right of fishery and its limits. 
XX. — Of boundaries of fisheries. 

XXI. — Of change in the course of a river, and its effect upon the ownership of the 
XXII. — Of grants of fisheries. [fishery therein. 

XXIII. — Of evidence of title to fisheries. 
XXIV. — Of evidence of possession of fisheries in proving title. 

XXV. — Of the effect of user by the public and others adverse to the owner of a 
XXVI. — Of the powers of an owner of a fishery to lease and license, &c. [fishery. 

XXVII. — Of proceedings for the protection of fisheries. 

PART. II. — Statute Law relating to Fisheries. 

I. — Summary of legislation relating to fish and fisheries. 
II. — Regulation of sea fisheries. 
III. — Registration and discipline of sea fishing boats. 
IV. — .Statutory provisions relating to fisheries generally. 
V. — Statutory provisions relating to floating fish. 
VI. — Statutory provisions relating to shell fish. 
VII. — Regulation of salmon and fresh- water fisheries. 
VIII. — Powers of Boards of Conservators. 
IX.— Water bailiffs. 
X. — Statutory provisions as to the capture and destruction of salmon and fresh- 
XI. — Close seasons. [water fish. 

XII. — Licenses. 
XIII. — Sale and exportation of fish. 

APPENDICES. 

Statutes with notes relating thereto. — Sea and Salmon Acts. — List of Sea and Salmon 
Fishery Districts. — Orders in Council as to registration of sea fishing boats. — List of 
fisheries referred to in Domesday Book. — List of fisheries referred to in notes of ancient 
records in the Author's collection. — Index. 
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Second Edition, in royal 8vo, price 38J., cloth, 

THE LAW OF THE DOMESTIC RELATIONS. 

INCLUDING 

HUSBAND AND WIFE: PARENT AND CHILD: GUARDIAN AND 

WARD : INFANTS : AND MASTER AND SERVANT. 

By WILLIAM PINDER EVERSLEY, B.C.L., M.A., 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 

"We are glad to see a second edition of Mr. Eversley's useful work. There is a convenience in having 
the various subjects of which it reats collected in one volume, while at the same time each is handled 
with such fulness as to give the reader all the information he could expect in a separate volume. Mr. 
Eversley states the law with the most painstaking thoroughness, and has made an exhaustive survey of 
all the relevant statutes and cases. . . Great care has been taken to make the present edition complete 
and accurate, and a very full index adds to its utility."' — Solicitors' youmal. 

"Important statutes and cases have come into operation since the first edition, and this has induced 
Mr. Eversley to give the contracts of married women separate treatment. Careful revision to date now 
makes this treatise comprehensive and thoroughly reliable." — Law Times. 

"This is an important and almost a leading treatise on domestic law. The former edition was received 
with merited favour. Its value has become well known, and now, after an interval of eleven years, the 
learned author has brought out a second edition."— Z.<zw youmal. 

" It is only necessary to refer to Mr. Eversley's learned and scholarlike work on ' The Domestic Rela- 
tions, a book which, though technically belonging to the forbidding ranks of ' Law Books,' is yet full of 
human interest, and written, moreover, in the English language." — Edinburgh Review, 

Second Edition, in one volume, royal 8vo, price 32J., cloth, 
THE LAW RELATING TO THE 

SALE OF GOODS AND COMMERCIAL AGENCY. 

SECOND EDITION. 
By ROBERT CAMPBELL, M.A., 

OF Lincoln's inn, barrister-at-law ; advocate of the scotch bar, 

AUTHOR OF THE " LAW OF NEGLIGENCE," ETC. 



"An accurate, careful, and exhaustive handbook on the subject with which it deals. The excellent 
index deserves a special word of commendation."— iaiu Quarterly Review. 

" We can therefore, repeat what we said when reviewing the first edition— that the book is a contribu- 
tion of value to the subject treated of, and that the writer deals with his subject carefully and fully. '— 
Lauu Journal. 



Third Edition, in one volume, 8vo, price 28j-., cloth, 
A TREATISE ON 

THE CONSTRUCTION AND EFFECT OF 
STATUTE LAW. 

WITH APPENDICES CONTAINING WORDS AND EXPRESSIONS USED IN STATUTES 
WHICH HAVE BEEN JUDICIALLY OR STATUTABLY CONSTRUED, AND 

the popular and short titles of certain statutes. 

By henry HARDCASTLE, Barrister-at-Law. 

THIRD EDITION, REVISED AND ENLARGED, -a^ W. F. CRAIES, 

BARRISTER-AT-LAW. 



" The result of Mr. Craies' industry is a sound and good piece of work, the new light thrown 
on the subject since 1879 having been blended with the old in a thorough^ workmanlike 
manner Though less a student's manual than a practitioners text-book, it is the sort of 
volume an intelligent perusal of which would educate a student better than the reading of 
much substantial \a.-n ." Saturday Review. 
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Fourth Edition, in 8vo, price 30J., cloth, 

HANSON'S DEATH DUTIES; being the Fourth Edition of 
the Acts relating to Estate Duty Finance, Probate, Legacy, and Succession 
Duties. Comprising the 36 Geo. III. c. 52 ; 45 Geo. III. c. 28 ; 55 Geo. III. 
c. 184; and 16 & 17 Vict. c. 51 ; the Customs and Inland Revenue Acts, 
43 Vict. c. 14; and 44 Vict. c. 12; also the New Estate Duty Finance Acts, 
57 & 58 Vict. c. 30, and 59 & 60 Vict. c. 28 j with an Introduction, 
Copious Notes, and References to all the Decided Cases in England, Scot- 
land, and Ireland. An Appendix and a full Index. By Alfred Hanson, of 
the Middle Temple, Esq., Barrister-at-Law, Comptroller of Legacy and Suc- 
cession Duties. Fourth Edition by Lewis T. Dibdin, M.A., D.C.L., and 
F. H. L. Errington, M.A., Barristers-at-Law. 



" It is remarkable how surely a really good legal 
treatise finds favour with the Profession. The late 
Mr. Hanson's edition of the Acts relating to * Es- 
tate, Probate, Legacy and Succession Duties,' is 

one of these The passing of the Finance 

Acts of 1894 and 1896 has caused the introduction 
of new matter. We recognise a decided improve- 
ment in the work, which we think will enhance its 



reputation with the Profession, and all interested 
in a somewhat difficult subject." — Law Times. 

"Of all the various treatises on the subject to 
which the recent Acts have given birth, the one 
under review strikes us as the fullest and best, and 
we heartily recommend i:t to all seeking instruction 
on these difficult statutes." — Irish Law Times. 



In one Volume, royal 8vo, price 50J. neij 

THE LAW AND PRACTICE IN LUNACY: with 

the Lunacy Acts, 1890-91 (Consolidated and Annotated) ; the Rules of Lunacy 
Commissioners; the Idiots Act, 1886; the Vacating of- Seats Act, 1886; the 
Rules in Lunacy ; the Lancashire County (Asylums and other powers) Act, 1891 ; 
the Inebriates Act, 1879 and 1888 (Consolidated and Annotated) ; the Criminal 
Lunacy Acts, 1800-1884 ; and a Collection of Forms, Precedents, &c. By A. 
Wood Renton, Barrister-at-Law. 



In 8vo, price 30^., cloth, 

THE PRACTICE ON THE CROWN SIDE 

Of the Queen's Bencli Division of Her Majesty's Higii Court of Justice 

(Founded on Corner's Crown Office Practice), including 
Appeals from Inferior Courts; with Appendices of Rules and Forms. 

By F. H. short. Chief Clerk of the Crown Office, and 

FRANCIS HAMILTON MELLOR, M.A., Barrister-at-Law. 



In 8vo, price 12s., cloth, 

THE CROWN OFFICE RULES AND FORMS, 1886. 

The Supreme Court of Judicature Acts and Rules of the Supreme Court, 1883, relating to 
the Practice on the Crown side of the Queen's Bench Division ; including Appeals 
from Inferior Courts, Tables of Court Fees, Scales of Costs ; together -with Notes, 
Cases, and a Full Index. By F. H. SHORT, Chief Clerk of the Crown Office. 



In 8vo, 1867, price its., cloth, 

CHARITABLE TRUSTS ACTS, 1853, 1855, 1860; 

THE CHARITY COMMISSIONERS' JURISDICTION ACT, 1862; 
THE ROMAN CATHOLIC CHARITIES ACTS: 
Together with a Collection of Statutes relating to or aflfecting Charities, including the 
Mortmain Acts, Notes of Cases from 1853 to the present time, Forms of Decla- 
rations of Trust, Conditions of Sale, and Conveyance of Charity Land, and a 
very copious Index. Second Edition. 
By HUGH COOKE and R. G. HARWOOD, of the Charity Commission. 
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Just Published, Demy 8vo, 152 pp. Price 7^. dd. 

THE LAW RELATING 

TO 

UNCONSCIONABLE BARGAINS 

WITH 

MONEY-LENDERS. 

INCLUDING the History of Usury to the Repeal of the Usury Laws, with Appendices, 
and containing a Digest of Cases, Annotated ; relating to Unconscionable Bargains, 
Statutes, and Forms for the use of Practitioners. By Hugh H. L. Bellot, M.A., 
B.C.L., and R. James Willis, Barristers-at-Law. 

INNER TEMPLE RECORDS. A Calendar of the. 

Edited by F. A. Inderwick, Q.C. Vol. I., 21 Hen. VIL (1505)— 45 Eliz. 
(1603). Vol. II., James I. (1603)— Restoration (1660). Vol. IIL, 12 Charles IL 
(1660) — 12 Anne (1714). Imperial 8vo. Roxburghe binding. 1896. 20r. per 
vol, net. 

In one Volume, 8vo, price 20J. , cloth, 
THE 

PRINCIPLES OF COMMERCIAL LAW; 

WITH AN APPENDIX OF STATUTES, ANNOTATED BY MEANS OF 
REFERENCES TO THE TEXT. 

By JOSEPH HURST and LORD ROBERT CECIL, 

OF THE INNER TEMPLE, BARRISTHRS-AT-LAW. 

"Their compendium, we believe, will be found a really useful volume, one for the lawyer and the 
business man to keep at his elbow, and which, if not giving them all that they_ require, will place in their 
hands the key to the richer and more elaborate treasures of the Law which lie in larger and more exhaus- 
tive works." — Law Times. 

"The object of the authors of this work^ they tell us in their preface, is to state, within a moderate 
compass, the principles of commercial law. Very considerable pains have obviously been expended on the 
task, and the book is in many respects a very serviceable one.' — Law Journal, 



In 8vo, price i6j., 

THE LAW OF PRINCIPAL AND SURETY. 

By S. a. T. ROWLATT, M.A., 

LATE F-ELLOW OF KING'S COLLEGE, CAMBRIDGE ; OF THE INNER TEMPLE, BAERISTER-AT-LAW. 

"... Here will be found all the rights and liabilities of the surety, his defences, his releases, the 
effect of bankruptcy, and so on ; and as we said at the outset, the index forms a most excellent and 
comprehensive guide to the text. ... We can quite believe that this text-book will take a respectable 
place among legal authorities." — Laiv Times. 

" He brings out fully in all its ramifications the nature of the law of guarantee."— 6'a/Krrfaj' Review. 

"Few branches of the law are more important or diiEcult than that relating to sureties. The latest 
addition to legal literature is a treatise by Mr. S. A. T. Rowlatt on 'The Law of Principal and Surety, 
which deals with the subject both exhaustively and ably. The work is excellent in style and 
arrangement, and ought to prove very useful to every lawyer who has occasion to refer to it. — Globe. 

" There are too many works on most branches of the English Law, and too many writers eager to make 
books on almost every legal subject, however small. It is, therefore, a remarkable fact that a subject so 
important as the Law of Sureties has been comparatively neglected, there being only one recent work 
of repute devoted entirely to the subject. For this reason we welcome Mr. Rowlatt's treatise, which has 
solid merits that ought to insure success. The book is a very good one, and the author may be congratu- 
lated on the successful accomplishment of a difficult task."— Law /mmal. 



12 STEVENS &• HAYNES, BELL YARD, TEMPLE BAR. 

Second Edition. In royal 8vo, price 30J., cloth, 
A TREATISE ON THE 

LAW AND PRACTICE 

RELATING TO 

LETTERS PATENT for INVENTIONS. 



WITH AN 



APPENDIX OF STATUTES, INTERNATIONAL CONVENTION, 

RULES, FORMS AND PRECEDENTS, ORDERS, &c. 

By ROBERT FROST, B.Sc. (Lond.), 

FELLOW OF THE CHEMICAL SOCIETY ; OF LINCOLN'S INN, ESQUIRE, BARRISTER-AT-LAW. 

" In our view a good piece of work may create a demand, and without disparaging existing literature 
upon the subject of patents, we think the care and skill with which the volume by Mr, Frost has been 
compiled entitles it to recognition at the hands of the profession. . . . Judgmg Mr. Frost on this 
ground, we find him completely satisfactory. A careful examination of the entire volume satisfies us that 
great care and much labour have been devoted to the production of this treatise, and we think that patent 
agents, solicitors, the bar and the bench, may confidently turn for guidance and instruction to the pages 
of Mr. Frost." — Laiv Titnes. 

"Few practice books contain so much in so reasonable a space, and we repeat that it will be found 
generally useful by practitioners in this important branch of the law. ... A capital index concludes 
the book." — Laiv journal. 

" The book is, as it professes to be, a treatise on patent law and practice, the several topics being con- 
veniently arranged and discussed in the thirteen chapters which form the body of the work, to which 
are appended statutes, rules, and forms. The statements of the law, so far as we have been able to test 
them, appear to be clear and accurate, and the author's style is pleasant and good. . . . The book is 
a good one, and will make its way^ The index is better than usual. Both paper and type are also 
excellent."— 6'o//«/tfrj' yournal. 

Second Edition. In two volumes, royal 8vo, price 50J., cloth, 

A PRACTICAL TREATISE ON THE 

LAW OF BUILDING AND 
ENGINEERING CONTRACTS, 

And of the DUTIES and LIABILITIES of ENGINEERS, ARCHITECTS, 

SURVEYORS AND VALUERS, 

WITH AN APPENDIX OF PRECEDENTS, 

ANNOTATED BY MEANS OF REFERENCE TO THE TEXT AND TO CONTRACTS 

IN USE. 

AND AN APPENDIX OF UNREPORTED CASES 

ON BUILDING AND ENGINEERING CONTRACTS. 

By ALFRED A. HUDSON, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



" This is a book of great elaboration and completeness. It appears from the preface that the author has 
the twofold qualification of technical knowledge of building, gained as an architect, and devotion to the 
legal aspects of building, engineering, and shipbuilding contracts since he became a member of the bar. 
.... 'The list of cases cited covers fifty large pages, and they include, not merely English, but American 

and Colonial decisions The hookas a whole represents a large amount of well-directed labour, and 

it ought to become the standard work on its subject." — Solicitors' Journal. 

*' A very full index completes the book. Mr. Hudson has struck out a new line for himself, and pro- 
duced a work of considerable merit, and one which will probably be found indispensable by practitioners, 
inasmuch as it contains a great deal that is not to be found elsewhere. The Table of Cases refers to all 
the reports." — La-w yournal. 

" Mr. Hudson, having abandoned his profession of an architect to become a barrister^ hit upon the idea 
of writing this work, and he has done it with a thoroughness which every houseowner would like to sec 

bestowed upon modern houses The Index and Table of Cases reveal a vast amount of industry 

expended upon detail, and we shall be much surprised if Mr. Hudson does not reap the reward of his 
labours by obtaining a large and appreciative public." — La-w Titttes 
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Third Edition. In 8vo, price loj. 6a'., cloth, 

OUTLINES OF THE LAW OF TORTS. 

By RICHARD RINGWOOD, M.A., 

OF THE MIDDLE TEMPLE, BARRISTKR-AT-LAW ; AUTHOR OF "PRINCIPLES OF BANKRUPTCY,' &C., 
AND LBCTURKR ON COMMON LAW TO THE INCORPORATED LAW SOCIETY. 



1?j— ° 'J'*"? ^ 2''°*' liking for this work, and are very pleased to see by the appearance of 
a new i-dition that it is appreciated by students. We consider that for the ordinary student who wants 
to take up a separate work on Torts, this is the best book he can read, for it is clear and explanatory, and 
has good Illustrative cases, and it is all contained in a very modest compass. . . . This Edition 
appears to have been thoroughly revised, and is, we think, in many respects improved."— i<ti« Studtnts' 
youmaL 

" The work is one we well recommend to law students, and the able way in which it is written reflects 
much credit upon the author." — Law Times. 

"Mr. Ringwood's book is a plain and straightforward introduction to this branch of the law."— iaa/ 
youmal. 

*«* Prescribed as a text-hook by the Incorporated Law Society of Ireland. 

Sixth Edition, in 8vo, price 2ij-., cloth, 

THE LAW OF COMPENSATION FOR LANDS, HOUSES, &c. 

UNDER THE LANDS CLAUSES CONSOLIDATION ACTS, THE RAILWAYS 

CLAUSES CONSOLIDATION ACTS, THE PUBLIC HEALTH ACT, 1875 ; 

HE HOUSING OF THE WORKING CLASSES ACT, 1890; 

THE METROPOLIS LOCAL MANAGEMENT ACT, 

AND OTHER' ACTS, 

WITH A FULL COLLECTION OF FORMS AND PRECEDENTS. 
By eyre LLOYD 

OF THE INNER TEMPLE, BARRISTER-AT-LAW 

SIXTH EDITION 

By W. J. BROOKS, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



" In providing the te^al profession ivith a book which contains the decisions of the Courts oj Law and 
Equity upon the various statutes relating to the Law of Compensation, Mr. Eyre Lloyd has long since 
left all competitors in the distance, and his book may now be considered the standard work upon the sub- 
ject. The plan of Mr. Lloyds book is generally known, and its lucidity is appreciated; the present quite 
fulfils all the promises of the preceding editions^ and contains in addition to other matter a complete set 
of forms under the Artisans and Labourers Act, 1875, and specimetts of Bills (if Costs, which will be jound 
a novel feature, extremely useful to legal practitioners," — ^J ustice of the Peace. 

In crown 8vo, price 6^. , cloth, 

ESSAYS IN JURISPRUDENCE AND LEGAL HISTORY. 

By JOHN W. SALMOND, M.A., LL.B. (Lond.), 

A BARRISTER OF THE SUPREME COURT OF NEW ZEALAND. 



In demy 8vo, price i8j., net, cloth. 

JURISPRUDENCE; OR, THEORY OF THE LAW. 

By JOHN W. SALMOND, M.A.. LL.B., 

BARRISTER-AT-LAW ; AUTHOR OF "ESSAYS IN JURISPRUDENCE AND LEGAL HISTORY. 
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Second Edition, in 8vo, price "js, 6d., cloth, 

THE LAW OF 

NEGOTIABLE SECURITIES. 

CONTAINED IN A COURSE OF SIX LECTURES. 
Delivered by WILLIAM WILLIS, Esq., K.C., 

AT THE REQUEST OF 

THE COUNCIL OF LEGAL EDUCATION. 

" No one can fail to benefit by a careful perusal " Mr. Willis is an authority second to none on 

of this volume." — Irish Law Times. the subject, and in these lectures he summarizes for 

' ' We heartily commend them, not only to the the benefit not only of his confreres, but of the ay 

student, but to everybody — lawyer and commercial public the knowledge he has gained through close 

man alike." — The Accountant, study and lengthy experience." 



In one large vol., 8vo, price 32J., cloth, 

INSTITUTES AND HISTORY OF ROMAN PRIVATE LAW, 

WITH CATENA OF TEXTS. 

By Dr. CARL SALKOWSKI, Professor of Laws, Konigsberg. 

Translated and Edited by E. E. Whitfield, M.A. (Oxon.). 

In 8vo, price 4^. td., cloth, 
THE 

NEWSPAPER LIBEL AND REGISTRATION ACT, 1881. 

WITH A STATEMENT OF THE LAW OF LIBEL AS AFFECTING 

PROPRIETORS, PUBLISHERS, and EDITORS OF NEWSPAPERS. 

By G. ELLIOTT, Barrister-at-Law, of the Inner Temple. 

In 8vo, price 7x., cloth, 

THE SUCCESSION LAWS OF CHRISTIAN COUNTRIES, 

WITH SPECIAL REFERENCE TO THE LAW OF PRIMOGENITURE 
AS IT EXISTS IN ENGLAND. 

By eyre LLOYD, B.A., Barrister-at-Law. 

In royal 8vo, \%TJ, price lOJ., cloth, 

THE CASE OF LORD HENRY SEYMOUR'S WILL 

(WALLACE V. THE ATTORNEY-GENERAL). 
Reported by FREDERICK WAYMOUTH GIBBS, C.B., Barrister-at-Law, 

LATE FELLOW OF TRINITY COLLEGE, CAMBRIDGE, 
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Eighth Edition, in 8vo, price loj-. 6d., cloth, 

THE PRINCIPLES OF BANKRUPTCY. 



EMBODYING 



The Bankruptcy Acts, 1883 and 1890, and the Leading 
Cases thereon ; 

Part of the Debtors Act, 1869 ; 

The Bankruptcy Appeals (County Courts) Act, 1884; 

The Bankruptcy (Discharge and Closure) Act, 1887; 

The Preferential Payments in Bankruptcy Acts, 1888 k 
1897: 

WITH AN APPENDIX 

CONTAINING 

THE SCHEDULES TO THE BANKRUPTCY ACT, 1883; 

Vat lankmirttg HulUa, 1886, 1890, anir 1891; 

THE RULES AS TO THE COMMITTAL OF JUDGMENT DEBTORS, 

AND AS TO ADMINISTRATION ORDERS; 

REGULATIONS ISSUED BY THE BANKRUPTCY JUDGE; 

A SCALE OF COSTS, FEES AND PERCENTAGES ; 

Vat !6iUa 0f ^ak ^a, 1878, 1882, 1890, aitb 1891, 

AND THE RULES THEREUNDER ; 

THE DEEDS OF ARRANGEMENT ACT, 1887; 

AND THE RULES THEREUNDER. 

By RICHARD RINGWOOD, M.A., 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW ; LATE SCHOLAR OF TRINITY COLLEGE, DUBLIN. 



" We welcome a new edition of this excellent student's book. We have written favourably of it in 
reviewing previous editions, and every good word we have written we would now reiterate and perhaps 
even more so. . . . In conclusion, we congratulate Mr. Ringwood on this edition, and have no 
hesitation in saying that it is a capital student's book." — Laiv SUidents^ youmal. 

"This edition is a considerable improvement on the firsthand although chiefly written for the use of 
Students, the work will be found useful to the practitioner." — Laiv Times. 

" Mr. Ring wood's book has now been in existence fot several years, and has always enjoyed the favour 
of those for whom it was written. The new edition— which, fortunately, is not enlarged — will be found 
equally suitable with those which it follows for the purposes for which it is written, and, moreover, is 
quite up to date." — Law Journal. 

" The author deals with the whole history of a bankruptcy from the initial act of bankruptcy down to 
the discharge of the bankrupt, and a cursory perusal of his work gives the impression that the book 
will prove useful to practitioners as well as to students. The appendix also contains much matter that 
will be useful to practitioners, including the Schedules, the Bankruptcy Rules of 1886, i8go and 1891, 
the Rules of the Supreme Court as to Bills of Sale, and various Acts of Parliament bearing upon the 
subject. The Index is copious."^ Accouniani's Magazine. 
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Third Edition, in one vol., price 20i., cloth, 

A COMPENDIUM OF THE LAW OF 
PROPERTY IN LAND. 

FOR THE USE OF STUDENTS AND THE PROFESSION. 

THIRD EDITION WITH ADDENDA, GIVING THE LAND TRANSFER 

ACT, 1897, WITH REFERENCES TO THE TEXT. 

By WILLIAM DOUGLAS EDWARDS, LL.B., 

OF Lincoln's inn, barrister-at-law. 

" Mr. Edwards' treatise on the Law of Real Property is marked by excellency of arrangement and 

conciseness of statement We are glad to see, by the appearance of successive editions, that the 

merits of the book are appreciated." — Solicitors' Journal. u* i. * 

" So excellent is the arrangement that we know of no better compendium upon the subject of which it 
treats." — Law Times. 

"We welcome the third edition of Mr. Edwards' book. It has by this time secured a first place 
amongst students' books on Real Property, both by its admirable arrangement of topics and by the 
clearness of its statements. The present edition incorporates the Statutes and Cases for 1896.' 
Cambridge Review. 

**An established place in legal literature is occupied by Mr. W. D. Edwards' 'Compendium of the Law 
of Property in Land,' the third edition of whicli has just been published."— ^-^^ Globe. 

" We consider it one of the best works published on Real Property Law." — Law Students' Journal. 

"Another excellent compendium which has entered a second edition is Mr. Edwards' 'Compendium of 
the Law of Property in Land.' No work on English law is written more perspicuously." — Law Times. 

"The author has the merit of being a sound lawyer, a merit perhaps not always possessed by the 
authors of legal text-books for students." — Law Quarterly Review. 

"Altogether it is a work for which we are indebted to the author, and is_ worthy of the improved 
notions of law which the study of jurisprudence is bringing to the front." — Solicitors' Journal. 

Second Edition, with Supplement, in royal 8vo, price 46J., doth. 
THE LAW RELATING TO 

SHIPMASTERS AND- SEAMEN. 



THEIR 



APPOINTMENT, DUTIES, POWERS, 
AND REMEDIES. 



RIGHTS, LIABILITIES, 



By the late JOSEPH KAY, Esq., M.A., Q.C, 
Second Edition. 

WITH A SUPPLEMENT 

Comprising THE MERCHANT SHIPPING ACT, 1894, The Rules of 

Court jnade thereunder, and the {proposed) Regulations for 

Preventing Collisions at Sea. 

By the Hon. J. W. MANSFIELD, M.A., and 

G. W. DUNCAN, Esq., B.A., 

OF THE INNER TEMPLE, BARRISTERS-AT-LAW. 



REVIEWS OF THE SECOND EDITION 



"It will, howex'er, be a valuable book of refer- 
ence for any lawyer desiring to look up a point 
connected with the rights and duties of a ship- 
master or a seaman— the list of cases cited covers 
nearly seventy pages — while any shipmaster, ship- 
agent or consul who masters this edition will be 
well posted up. . . . We hope this new 

Edition will be quickly appreciated, for the 



Editors have carried out an arduous task careful! 
and well." — Laiu Jonmal, April, 1B94. 

" It has had practical and expert knowledge 
brought to bear upon it, while the case law is 
brought down to a very late date, Considerabl 
improvement has been made in the index." — Law 
7Vw«, April, 1894. 



In royal 8vo, price ioj. 6^., cloth, 

THE MERCHANT SHIPPING ACT, 1894; 

With the Rules of Court made thereunder. Being a Supplement to KAY'S LAW 
RELATING TO SHIPMASTERS AND SEAMEN. To which are added the 
(proposed) Regulations for Preventing Collisions at Sea. With Notes. By Hon. J. 
W. Mansfield, M.A., and G. W. Duncan, B.A., of the Inner Temple, Barristers- 
at-Law. 
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Eighth Edition, in royal 8vo, price 36^., cloth, 

BUCKLEY ON THE COMPANIES ACTS. 

THE LAW AND PRACTICE UNDER THE COMPANIES ACTS, .862 to 190=; and 

THE LIFE ASSURANCE COMPANIES ACTS, 1870 to 1872 ; including 

THE COMPANIES (MEMORANDUM OF ASSOCIATION) ACT 

THE COMPANIES (WINDING-UP) ACT, and the 

DIRECTORS' LIABILITY ACT. 

^ 'SEwatiae on the Sato ot Jatnt ,Stock ffiampattMS. 

CONTAINING THE STATUTES, WITH THE RULES, ORDERS. AND 

FORMS, TO REGULATE PROCEEDINGS. 

EIGHTH EDITION BY 
A. C. CLAUSON, Esq., M.A., 

OF LINCOLN'S INN, BARRISTBR-AT-LAW, 

Third Edition, royal 8vo, price 38J., cloth, 
THE 

LAW OF CORPORATIONS AND COMPANIES. 

A TREATISE ON THE DOCTRINE OF 

ULTRA VIRKS: 

BEING 

A" Investigation of the Principles which Limit the Capacities, Powers, and Liabilities of 
CORPORATIONS, 

AND MORE ESPECIALLY OF 

JOINT STOCK COMPANIES. 
By SEWARD BRICE, M.A., LL.D., London, 

OF THE INNER TEMPLE, ONE OF HIS MAJESTY'S COUNSEL. 

THIRD EDITION. 

REVISED THROUGHOUT AND ENLARGED, AND CONTAINING THE 
UNITED STATES AND COLONIAL DECISIONS. 



REVIEWS. 

". . . . On the ivkoU^ "we consider Mr, Brkes exhaustive "work a valuable addition to the literature Oj 
the pro/essiou."—SATUKnj,.V Review. 

" It is the Law of Corporations that Mr. Brice treats of (and treats of more fully, and at the same 
time more scientifically, than any work with which we are acquainted), not the law of principal and 
agent ; and Mr. Brice does not do his book justice by giving it so vague a title." — Law jfoumal. 

" On this doctrine, first introduced in the Common Law Courts in East Anglian Railway Co. v. 
Eastern Cormties- Railway Co., Brice on Ultra Vires may be read with advantage." — Judgment of 
Lor Justice Bramwell, in the Case ofEvershedy. L. b' N. W. Ry. Co. (L. R., 3 Q. B Div. 141). 

In demy l2mo, price 6s., cloth, 

THE LAW OF SAVINGS BANKS SINCE 1878; 

With a Digiest of Decisions made by the Chief Registrar and Assistant Registrars of 
Friendly Societies from 1878 to 1882, being a Supplement to the Law relating to 
Trustee and Post Office Savings Banks. 

By U. a. FORBES, of Lincoln's Inn, Barrister-at-Law. 
* * The complete work can be had, price loj. (id., cloth. 
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Fourth Edition, in royal 8vo, price aps., cloth, 

THE JUDGMENTS, ORDERS, AND PRACTICE OF 
THE SUPREME COURT, 

CHIEFLY in RESPECT to ACTIONS ASSIGNED to the CHANCERY DIVISION. 

By LOFTUS LEIGH PEMBERTON, 

One of the registrars of the Supreme Court of Judicature ; and Author of " The Practice 
in Equity by way of Revivor and Supplement. " 

*'The work under notice ought to be of considerable service to the profession The forms 

throughout the work — and they are the most important element in it— appear to us to be -accurate, and of 
the most approved type. This fact alone will commend the new edition to practitioners in the Chancery 
Division.^ There is a useful table of the Lord Chancellors and Judges at the beginning of the book, and a 
very full index concludes it." — Laiv Times. 

In demy i2mo, price 5^., 

THE STATUTORY LAW RELATING TO TRUSTEE 

SAVINGS BANKS (1863—1891), together with the Treasury Regu- 
lations (i888 — 1889), and the Scheme for the Appointment of the Inspection 
Committee of Trustee Savings Banks. By Urquhart A. Forbes, of Lincoln's 
Inn, Esq., Barrister-at-Law, Author of " The Law Relating to Savings Banks" ; 
the "Law of Savings Banks since 1878"; and joint Author of "The Law 
Relating to Water." 

In 8vo, price 15^., cloth, 
THE LAW AND PRACTICE RELATING TO 

THE ADMINISTRATION OF DECEASED PERSONS 

BY THE CHANCERY DIVISION OF THE HIGH COURT OF JUSTICE ; 

WITH AN ADBEIfSA giving the alterations effected by the NEW BTTLES of 1883, 

And an APPENDIX OF ORDERS AND FORMS, Annotated by 
References to the Text. 

By W. GREGORY WALKER and EDGAR J. ELGOOD, 

OF Lincoln's inn, barristers- at- law. 
In one volume, Svo, 1875, price i8j., cloth, 

THE PRACTICE BEFORE THE RAILWAY COMMISSIONERS 

■UNDER THE REGULATION OF RAILWAY ACTS, 1873 & 1874; 

With the Amended General Orders of the Commissioners, Schedule of Forms, and Table 
of Fees : together with the Law of Undue Preference, the Law of the. Jurisdiction 
of the Railway Commissioners, Notes of their Decisions and Orders, Precedents of 
Forms of Applica,tions, Answers and Replies, and Appendices of Statutes and Cases. 

By J. H. BALFOUR BROWNE, 

OF THE MIDDLE TEMPLE, K.C. 

Price 5j. net. 

SCINTILLAE JURIS and MEDITATIONS IN THE TEA ROOM. 

By the Hon. Mr. Justice DARLING. With Colophon by the late Sir Frank 
LocKWOOD, Q.C., M.P. 

" * Scintillae Juris' is that little bundle of humorous essays on law and cognate matters which, since the 
day of its first appearance, some years ago, has been the delight of legal circles. ... It has a quality 
of style which suggests much study of Bacon in his lighter-vein. Its best essay's would not be unworthy of 
the Essays, and if read out, one by one, before a blindfolded connoisseur, might often be assigned to that 
wonderful book." — Daily /i/ews. 
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Now ready, Second Edition, in royal 8vo, price iSj. net, cloth. 

THE LAW SPECIALLY RELATING TO 

TRAMWAYS AND LIGHT RAILWAYS: 

AND CONTAINING 

THE TRAMWAYS ACT, 1870, and the BOARD OF TRADE RULES AND REGULATIONS 

RELATING TO TRAMWAYS, WITH NOTES; and thk LIGHT RAILWAYS 

ACT, J896, AND THE BOARD OF TRADE RULES AND REGULATIONS 

RELATING TO LIGHT RAILWAYS, WITH NOTES ; 

AND A FULL COLLECTION OF PRECEDENTS. 

By- SEWARD BRICE, M.A., LL.D., London, 

ONE OF HIS majesty's COUNSEL, 

Author 0/ ^^ A Treatise on the Doctrine of Ultra Vires" &'c., 

AND 

B. J. LEVERSON, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 

"... The book is one which will be found thoroughly reliable ; the volume is altogether abreast of 
the decisions, and is a perfectly modern exposition of the subject of which it treats."— Z-aw Times. 

" . . Mr. Seward Brice has, as it might have been expected, dealt extremely well with the parts of 
his subject which concern the constitution, powers and liabilities of tramway companies, and his chapter 
on finance is good." — Law JouniaL 

" The book is well arranged and clearly written. . . . Altogether we may say that the book leaves 
nothing to be desired to constitute a useful and reliable text-book upon an important branch of the law." 
— Irish Law Times. 

Now ready. Demy 8vo. 5^-. net. 

INTERNATIONAL LAW IN SOUTH AFRICA, 

INCLUDING THE FOLLOWING SUBJECTS : 

CONTRABAND FOR NEUTRAL PORTS, SUZERAINTY, PASSAGE OF TROOPS OVER 

NEUTRAL TERRITORY, CONDUCT OF WARFARE, ANNEXATION, LIMITED 

COMPANIES IN THE WAR, WITH A COMPARATIVE SUMMARY OF 

THE TRANSVAAL CONVENTIONS OF 1881 AND 1884, 

By TH. BATYi B.C.L., Barrister-at-Law. 



"Six brief essays on aspects of International Law are here presented touching the 

points arising for settlement in South Africa The collocation of interesting 

fragments and curious information is apparent, but principles are also enunciated, and 
the little work will be of considerable value at the present epoch. . . . Persons whose 
ideas of legitimate warfare have been shocked and confused by the extraordinary language 
of =ome newspaper correspondents and the irrational attitude of part of the Press, will 
find in this book food for thought and reflection; it ought to be widely read."— Zan; 
Times. 

" The author is to be congratulated on having produced a most interesting and read- 
able book on an important subject. No Member of Parliament should be allowed to 
speak on the war unless he has read Mr. Baty's book."— Zaw Noies. 

"Mr Baty's treatment is full, clear, and fresh, and well worthy of the attention 
of students of International Law. The concluding chapters on 'Annexation,' and 
' Limited Companies in the War ' are particularly good as well as logical. Mr. Baty 
gives an interesting and useful comparative summary of the Iransvaal Conventions of 
1881 and 1SS4."— Law /ournal. 



In 8vo, 1876, price Js. 6d., cloth, 

ON THE COMPULSORY PURCHASE OF THE UNDERTAKINGS 
OF COMPANIES BY CORPORATIONS, 

And the Practice in Relation to the Passage of Bills for Compulsory Purchase through 
Parliament. By J. H. Balfour Browne, of the Middle Temple, K.C. 
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Now ready, Third Edition, in crown 8vo, price 14-r., cloth. 

THE LAW OF EVIDENCE. 

By S. L. PHIPSON, M.A., of the Inner Temple, Barrister-at-Law. 

" This is a very compendious and accurate volume on a subject which we fear is not_ studied as much as 
it should be. The arrangement is excellent, illustrations and examples being given in parallel columns. 
Its success is thoroughly justified." — Laiv Times. 

" The work is compact yet reasonably full, and the rules of law are accompanied by a large number of 
well-chosen illustrations. The book is somewhat longer than its predecessor, the text being ampliiiedj the 
index enlarged, and the number of cases cited considerably increased." — Law youmal. 

" This second edition of Mr. Phipson's work seems to have been brought down to date with great care, 

and to have the English and Irish cases carefully collated I'he author's mode of contrasting 

in. parallel columns the decisions for or against a particular question, or drawing nice distinctions, can 
hardly be excelled. The author seems to have succeeded in producing a book handy in size, easy of 
reference, and replete with information." — Irish Lain Titnes. 

In 8vo, price 5^., cloth, 

THEORIES AND CRITICISMS OF SIR HENRY MAINE. 

By morgan O. EVANS, Barrister-at-Law. 

Contained in hip six works, " Ancient I^aw," " Early Law and Customs," " Early 
History of Institutions," "Village Communities," "International Law," and 
" Popular Government," which works have to be studied for the various examina- 
tions. 



In 8vo, 1872, price Ts. dd., cloth, 
AN EPITOME AND ANALYSIS OF 

SAVIGNY'S TREATISE ON OBLIGATIONS IN ROMAN LAW. 

By ARCHIBALD BROWN, M.A., 

EDIN. AND OXON., AND B.C.L. OXON., OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW. 



** Mr. Archibald Brown deserves the thanks 
of all interested in the science of Law, whether 
as a study or a practice, for his edition of 
Herr von Savigny's great work on ' Obligations.' 
Mr. Brown has undertaken a double task— the 
translation of his author, and the analysis of his 
author's matter. That he has succeeded in reducing 
the bulk of the original will be seen at a glance ; 



the French translation consisting of two volumes, 
with some five hundred pages apiece, as compared- 
with Mr. Brown's thin volume of a hundred and 
fifty pages. At the same time the pith of Von 
Savigny's matter seems to be very successfully pre- 
served, nothing which might be useful to the 
English reader being apparently omitted." — Lata 
Journal. 



THE ELEMENTS OF ROMAN LAW. 



Third Edition, in crown 8vo, 6j. 
A CONCISE DIGEST OF THE 

INSTITUTES OF GAIUS AND JUSTINIAN. 

With cotious References arranged in Parallel Columns, also Chronological and 

Analytical Tables, Lists of Laws, &'c. &'c. 

Primarily designed for the Use of Students preparing for Examination at 

Oxford, Cambridge, and the Inns of Court. 

By SEYMOUR F. HARRIS, B.C.L., M.A., 

WORCESTER COLLEGE, OXFORD, AND THE INNER TEMPLE, BARRISTER-AT-LAW, 
AUTHOR OF " UNIVERSITIES AND LEGAL EDUCATION." 



" 7his took contains a sumviary in English of the elements of Roman Law as contained 
in the works of Gaius and Justinian, ana is so arranged that the reader can at once see 
what are the opinions of either of these two writers on each point. From the very exact 
and accurate references to titles and sections given he can at once refer to the original 
writers. The concise manner in which Mr. Harris has arranged his digest will render 
it most useful, not only to the students far whom it was orie^inally written, but also to those 
persons who, though they have not the time to wade through the larger treatises of Posit, 

Sanders, Ortolan, and others, yet desire to obtain some knowledge of Roman Law." 

Oxford and Cambridge Undergraduates' Journal. 
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Fifth Edition, in crown 8vo, price 15^., cloth, 

ENGLISH CONSTITUTIONAL HISTORY: 

FROM THE TEUTONIC INVASION TO THE PRESENT TIME. 

^eatjneb as a i:ext-book for .Stubenta snb others, 

By T. p. TASWELL-LANGMEAD, B.C.L., 

OF LINCOLN'S INK, BARRISTER-AT-LAW, FORMERLY VINERIAN SCHOLAR IN THE UNIVERSITY 

AND LATE PROFESSOR OF CONSTITUTIONAL LAW AND HISTORY, 

UNIVERSITY COLLEGE, LONDON. 

Fifth Edition, Revised throughout, with Notes, 
By Philip A. Ashworth, 

BARRISTBR-AT-LAW ; TRANSLATOR OF GNEISt's " HISTORY QV THE ENGLISH CONSTITUTION." 



"We heartily commend this valuable book to the study of all, whether CotiseFvative or Liberal in 
politics, who desire to take an intelligent part in public life." — The New Saturday. 

" ' Taswell-Laogmead ' has long been popular with candidates for examination in ^ Constitutional 
History, and the present edition should render it even more so. It is now, in our opinion, the ideal 
students' book upon the subject." — Laiu Notes. 

"Mr. Carmichael has performed his allotted task with credit to him>>elf, and the high standard p! 
excellence attained by Taswell-Langmead's treatise is worthily maintained. This, the third edition, will 
be found as useful as its predecessors to the large class of readers and students who seek in its pages 
accurate knowledge of the history of the constitution." — Law Times. 

"To the student of constitutional law this work will be invaluable The book is remarkable 

for the raciness and vigour of its style. The editorial contributions of Mr. Carmichael are judicious, and 
add much to the value of the work." — Scottish Law Revietv. 

" The work will continue to hold the field as the best class-book on the &}xh}zcl." —Contemporary Review. 

" The book is well known as an admirable introduction to the study of constitutional law for students at 
law, .... Mr. Carmichael appears to have done the work of editing, made necessary by the death 
of Mr. Taswell'Langmead, with care and judgment." — Law yournal. 

" The work before us it would be hardly possible to praise too highly. In style, arrangement, clearness, 
and size, it would be difficult to find anything better on the real history of England, the history of its 
constitutional growth as a complete storjr, than this volume." — Boston (U.S.) Literary World. 

"As it now stands, we should find it hard to name a better text-book on English Constitutional 
History." — Solicitors* Jourtial. 

" Mr. Taswell-Langmead's compendium of the rise and development of the English Constitution has 

evidently supplied a want The present Edition is greatly improved. . . . We have no hesitation in 

sajnng that it is a thoroughly good and useful work," — Spectator, 

" It is a safe, careful, praiseworthy digest and manual of all constitutional history^ and law." — Globe. 

"The volume on English Constitutional History, by Mr. Taswell-Langmead, is exactly what such a 
history should be." — Standard. 

"Mr. Taswell-Langmead has thoroughly grasped the bearings of his subject. It is, however, in dealing 
with that chief subject /)f constitutional history — parliamentary government — that the work exhibits its 
great superiority over its rivals." — Academy. 



Second Edition, in 8vo, price 6^., cloth, 

HANDBOOK TO THE INTERMEDIATE AND 
FINAL LLB. OF LONDON UNIVERSITY ; 

(PASS AND HONOURS) 

Including A COMPLETE SUMMARY OF "AUSTIN'S JURISPRUDENCE," 

AND THE EXAMINATION PAPERS of LATE YEARS in ALL BRANCHES. 

By a B.A., LL.B. (Lond.). 



In crown 8vo, price 3^. ; or Interleaved for Notes, price 4i., 

CONTRACT LAW. 

QUESTIONS ON THE LAW OF CONTRACTS With Notes to the 
Answers. Founded oh " Anson," " Chiity," and " Pollock. 

By Philip Foster Ai.dred, D.C.L., Hertford College and Gray's Inn. 
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Thirteenth Edition, in 8vo, price 2ij., cloth, 

THE PRINCIPLES OF EQUITY. 

INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION. 
By EDMUND H. T. SNELL, 

OF THE MIDDLE TEMPLE, BAKRISTER-AT-LAW. 

THIRTEENTH EDITION. 
By ARCHIBALD BROWN, M.A. Edin. & Oxon., & B.C.L. Oxon., 

of the middle temple, barrister- at-law ; author of ' a new law dictionary,'* 
''an analysis of savigny on obligations," and the "law of fixtures. 



REVIEWS. 

"The Twelfth Edition of this work will be welcomed. . . . The book is now a standard work on the 
' Principles of Equity,' and we suppose that very few aspirants for the Bar and the Rolls present them- 
selves for examination without reading the book more than once. . . . There is no book on Equity 
which can come near ' Snell.' "—Law Notes. 

" ' Snell ' remains, as it has been or a generation, the indisputable introduction to the study of Equity." 
— Oxford Magazitie. 

"The fact that * Snell's Principles of Equity has reached the Twelfth Edition is in itself sufficient 
to show the warm approval of the profession. It is a wonderful compendium of Equity Principles, so 
arranged as to lead the reader steadily on from simpler to more abstruse questions ; and is most useful, 
not only to the student, but also to the barrister in bis every-day ytotk..** — Irish Law Times. 

" The student who has mastered ' Snell ' will know as much about Equity as most practitioners, and 
more than some. . . . This edition appears to have been brought well up to date. It is, moreover, 
furnished with an excellent index. This is fortunate, as ' Snell holds the field as a treatise on Equity." 
— Laiu yournal. 

" This is the Eighth Edition of this student's text-book which the present editor has brought out. . . , 
the book is a gopd introduction to Equity, and is additionally useful by having a full index." — Solicitors' 
journal. 

"Whether to the beginner in the study of the principles of Equity, or to the practising lawyer in the 
hurry of work, it can be unhesitatingly recommended as a standard and invaluable treatise."— Cawirz^* 
Review. 

" This is now unquestionably the standard book on Equity or students."— -^'a^wr^fay Review. 



" We kno7V of no better introduction to the Principles of Equity J^ — 
Canada Law Journal. 

Seventh Edition, in the press, in 8vo, price 6j., cloth, 

AN ANALYSIS OF SNELL'S PRINCIPLES OF 

EQUITY. Founded on the Thirteenth Edition. With Notes 

thereon. By E. E. Blyth, LL.D., Solicitor. 

'* Mr. Blyth's book will undoubtedly be very useful to readers of Snell." — Law Times. 
" This is an admirable analysis of a gopd treatise ; read with Snell, this little book will be found very 
profitable to the student." — Law Journal. 

In 8vo, price 2j., sewed, 

QUESTIONS ON EQUITY. 

FOR STUDENTS PREPARING FOR EXAMINATION. 

FOUNDED ON THE NINTH EDITION OF 

SNELL'S "PRINCIPLES OF EQUITY." 
By W. T. WAITE, 

barrister-at-law, holt scholar of the honourable society of gray's inn. 
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Second Edition, in one volume, 8vo, price i%s., cloth, 

PRINCIPLES OF CONVEYANCING. 

AN ELEMENTARV WORK FOR THE USE OF STUDENTS. 
By henry C. DEANE, 

OF LINCOLN'S INN, BARRISTKR-AT-LAW, SOMETIME LECTURER TO THE INCORPORATED LAW SCC.ETV 
OF THE UNITED KINGDOM. 

"Wthopt to see this book, like Snell's Equity, a standard class-book in all Law Schools 
where English law is taught."— Canatik. Law Journal. 

'Tt."h?.ii'.:r°j''' f '= r." .«""e.n and is an " In the parts which have been re-written, Mr. 



excellent student's f,n'nU o„j i .""'"" f" '= ^° „ ^n the parts which have been re-written, Mr. 

Ihed " has the lrea.^riv»^,,f °^f r'^"""?' P""?; P'^-^has preserved the same pleasant style marked 

lisned. It has the great advantage of havingin itall by simp city and lucidity which distineuished his 

=^^!^f " rr""'^"" enactments relating to convey- first edition.^ After 'WllL™n„ P .I^^T^'AI,-.,, " 

ancing. It possesses also an excellent index." 

Law Students' jfourrtat. 



Will be found of great use to students entering 
upon the difScuIties of Real Property Law. It has 
an unusually exhaustive index covering some fifty 
pages." — Law Times. 



-J ^^ ..J «.,u .u.,iuiLjr wiin,u uiaLiiJuuiaiicu illb 

first edition. After 'Williams on Real Property,' 
there is no book which we should so strongly 
recommend to the student entering upon Real Pro- 
perty Law as Mr. Deane's ' Principles of Convey, 
ancing,' and the high character which the first 
edition attained has been fully kept up in this 
second." — Law jfourtial. 



Fourth Edition, in 8vo, price los., cloth, 
A SUMMARY OF THE 

LAW & PRACTICE IN ADMIRALTY. 

FOR THE USE OF STUDENTS. 
By EUSTACE SMITH, 

OF THE INNER TEMPLE; AUTHOR OF "a SUMMARY OF COMPANY LAW." 

"T*".' ^°°^ '* ■"^•' arranged, and forms a good introduction to the subject. "^yo/zwVorj' fountal 
It IS, however, m our opinion a well and carefully written little work, and should be in the hands of 

every student who is taking up Admiralty Law at the Final."-Za7« Students' Jcrnial 

Mr. Smith has a happy knack of compressing a large amount of useful matter in a small compass The 

present work will doubtless be received with satisfaction equal to that with which his previous ' Summary 

has been met. — Oxford and Cambridge Underg^adiiates Jountal. 



In the press. Fifth Edition. 
A SUMMARY OF THE 

LAW AND PRACTICE IN THE ECCLESIASTICAL COURTS. 

FOR THE USE OF STUDENTS. 
By EUSTACE SMITH, 

THE INNER TEMPLE; AUTHOR OF "A SUMMARY OF COMPANY LAW " AND "A SUMMARY OF 
THE LAW AND PRACTICE IN ADMIRALTY." 

" His object has been, as he tells us In his preface, to give the student and general reader a fair outline 
of the scope and extent of ecclesiastical law, of the principles on which it is founded, of the Courts by 
which it is enforced, and the procedure by which these Courts are regulated. We think the book well 
fulfils its object. Its value is much enhanced by a profuse citation of authorities for the propositions 
contained in it." — Bar Exantination Journal. 

Fourth Edition, in 8vo, price Is. 6d., cloth, 

AN EPITOME OF THE LAWS OF PROBATE AND DIVORCE. 

FOR THE USE OF STUDENTS FOR HONOURS EXAMINATION. 
By J. CARTER HARRISON, Solicitor. 

" The work is considerably enlarged, and we think improved, and will be found of great assistance to 
students."— Z.a7t/ Students' Joumai. 
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Tenth Edition. In one volume, 8vo, in preparation. 

PRINCIPLES OF THE COMMON LAW. 

INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION 
TENTH EDITION. 

By JOHN INDERMAUR, Solicitor, 

AUTHOR OF "A MANUAL OF THE PRACTICE OF THE SUPREME COURT," 
" EPITOMES OF LEADING CASES," AND OTHER WORKS ; 

AND 

CHARLES THWAITES, Solicitor. 



" The student will find in Mr. Indermaur's book a safe and clear guide to the Prin- 
ciples of Common Law." — Law jfoumal. 

"The present edition of this elementary treatise has been in general edited with praise- 
worthy care. The provisions of the statutes affecting the subjects discussed, which have 
been passed since the publication of the last edition, are clearly summarised, and the effec 
of the leading cases is generally very well given. In the difficult task of selecting and 
distinguishing principle from detail, Mr. Indermaur has been very successful ; the leading 
principles are clearly brought out, and very judiciously illustrated."— Solicitors' journal. 

" The work is acknowledged to be one of the best written and most useful elementary 
works for Law Students that has been published." — Law Times. 

" The praise which we were enabled to bestow upon Mr. Indermaur's very useful com- 
pilation on its first appearance has been justified by a demand for a second edition." — 
Law Magazine. 

"We were able, four years ago, to praise the first edition of Mr. Indermaur's book as 
ikely to be of use to students in acquiring the elements of the law of torts and contracts. 
The second edition maintains the character of the book." — Law Journal. 

" Mr. Indermaur renders even law light reading. He not only possesses the faculty 
of judicious selection, but of lucid exposition and felicitous illustration. And while his 
works are all thus characterised, his ' Principles of the Common Law ' especially displays 
those features. That it has already reached a second edition, testifies that our estimate of 
the work on its first appearance was not unduly favourable, highly as we then signified 
approval ; nor needs it that we should add anything to that estimate in reference to the 
general scope and execution of the work. It only remains to say, that the present edition 
evinces that every care has been taken to insure thorough accuracy, while including all 
I he modifications in the law that have taken place since the original publication ; and that 
the references to the Irish decisions which have been now introduced are calculated to 
render the work of greater utility to practitioners and students, both English and Irish." 
— Irish Law Times. 

" This work, the author tells us in his Preface, is written mainly with a view to the 
examinations of the Incorporated Law Society ; but we think it is likely to attain a wider 
usefulness. It seems, so far as we can judge from the farts we have examined, to be a 
careful and clear outline of the principles of the cotnmon law. It is veiy readable ; and 
not only students, but many practitioners and the public, might benefit by a perusal of its 
pages." —Solicitors' Journal. 



WORKS FOR LAW STUDENTS. 25 

Eighth Edition, in 8vo, price 15^., cloth, 

A MANUAL OF THE PRACTICE OF THE SUPREME COURT OF JUDICATURE, 

IN THE KING'S BENCH AND CHANCERY DIVISIONS. 
Eighth Edition. 
Intended for the use of Students and the Profession. 
By John Indermaur, Solicitor. 

" The eighth edition of Indermaur's ' Manual of Practice ' (London : Stevens and Haynes), chiefly 
c«lled for by reason of the Order XXX., has also been partly rewritten and improved in arrangement and 
detail. While primarily designed for students, we may mention that it will be found a useful companion to 
the White Book."— iaro Times. 

"The arrangement of the book is good, and references are given to the leading decisions. Copious 
references are also given to the rules, so that the work forms a convenient guide to the larger volumes on 
practice. It is a very successful attempt to deal clearly and concisely with an important and complicated 
subject," — Solicitors Journal. 

Ninth Edition, in 8vo, price (>s., cloth, 

AN EPITOME OF LEADING COMMON LAW CASES; 

WITH SOME SHORT NOTES THEREON. 

Chiefly intended as a Guide to " Smith's Leading Cases." By C. Thwaites, 

Solicitor. 
" We have received the third edition of the * Epitome of Leading Common Law Cases,' by Mr, Inder- 
maur, Solicitor. The first edition of this work was published in February, 1873, 'he second in April, 1874; 
and now we have a third edition dated September, 1875. No better proof of the value of this book can be 
furnished than the fact that in less than three years it has reached a third edition." — Laiu youmal. 

Ninth Edition, in 8vo, price bs., cloth, 

AN EPITOME OF LEADING CONVEYANCING AND EQUITY CASES; 

WITH SOME SHORT NOTES THEREON, FOR THE USE OF STUDENTS. 

By John Indermaur, Solicitor, Author of " An Epitome of Leading 

Common Law Cases.'' 

Ninth edition by C. Thwaites. 

"The Epitome well deserves the continued patronage of the class — Students — for whom it is especially 
intended. Mr. Indermaur will soon be known as the Students 'Friend.' " — Canada Law yourtial. 

Sixth Edition, 8vo, price 5^., cloth, 

THE ARTICLED CLERK'S GUIDE TO AND 
SELF- PREPARATION FOR THE FINAL EXAMINATION. 

Containing a Complete Course of Study, with Books to Read, List of Statutes, Cases, 
Test Questions, &c., and intended for the use of those Articled Clerks who read 
by themselves. By John Indermaur, Solicitor. 

"In this edition Mr. Indermaur extends his counsels to the whole period from the Intermediate 
examination to the Final. His advice is practical and sensible : and if the course of study he recommends 
is intelligently followed, the articled clerk will have laid in a store of legal knowledge more than sufficient 
to carry him through the Final Examination." — Solicitors' youmal. 



Just Published, in 8vo, price iQs. net, cloth. 

THE ARTICLED CLERK'S GUIDE TO THE 
INTERMEDIATE EXAMINATION, 

As it now exists on Stephen's Commentaries. Containing a complete Scheme of 
Work Notes and Test Questions on each Chapter : List of Statutes. Also a 
complete Selected Digest of the whole of the Questions and Answers set at 
the Examinations on those parts of "Stephen" now examined on, up to 
January 1902. Intended for the use of all Articled Clerks who have not yet 
passed the Intermediate Examination. Charles Thwaites, Solicitor. 
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Now ready, in 8vo, price Ts.'(>d., cloth. 

LAW OF CONTRACT OF SALE. 

CONTAINED IN A COURSE OF SIX LECTURES. 
Delivered by WILLIAM WILLIS, 

ONE OF HIS majesty's COUNSEL, 
AT THE REQUEST OF 

THE COUNCIL OF LEGAL EDUCATION. 

Now ready, in Crown 8vo, price y. net, 

AN ANALYSIS OF 

TASWELL-LANGMEAD'S CONSTITUTIONAL HISTORY. 

By a. M. WILSHERE. 

Late Exhibitionek of the University of London. 
Fifth Edition, in crown 8vo, price I2J. 6a., cloth, 

AN EPITOME OF CONVEYANCING STATUTES, 

Extending from 13 Edvv. I. to the End of 55 & 56 Victori/E. Fifth 
Edition, with Short Notes. By George Nichols Marcy, of Lincoln's Inn, 
Barrister-at-Law. 

In royal 8vo, price 5^., cloth, 

ANALYTICAL TABLES 

OF 

THE LAW OF REAL PROPERTY; 

Drawn up chiefly from STEPHEN'S BLACKSTONE, with Notes. 
By C. J. TARRING, of the Inner Temple, Barrister-at-Law. 

' Great care and considerable skill have been shown in the compilation of these tables, which will be 
found of much service to students of the Law of Real Property." — La'w Times. 

In 8vo, 1875, price 6j., cloth, 

THE STUDENTS' GUIDE TO THE 
JUDICATURE ACTS, 

AND THE RULES THEREUNDER: 

Being a book of Questions and Answers intended for the use of Law Students. 
By John Indermaur, Solicitor. 



IVOJUCS FOR LAW STUDENTS. 27 

Now ready, Ninth Edition, in 8vo, price 20j., cloth, 

PRINCIPLES OF THE CRIMINAL LAW. 

INTENDED AS A LUCID EXPOS H^ION OF THE SUBJECl FOR 
THE USE OF STUDENTS AND THE PROFESSION. 

By SEYMOUR F. HARRIS, B.C.L., M.A. (Oxon.), 

AUTHOR OF "a CONCISE DIGEST OF THE INSTITUTES OF GAIUS AND JUSTINIAN." 

NINTH EDITION. 
By C. L. ATTENBOROUGH, of the Inner Temple, Barrister-at-Law. 



REVIEWS. 

" Messrs. Stevens & Haynes have just issued the Seventh Edition of their well known text-hook, 
' Harris's Principles of the Criminal Law.' For the present edition JNIr. Charles L. Attenhorough, 
of the Inner Temple, Earrister-at-Law, is responsible. He has brought the work up to date, and 
ensured for it a further career of usefulness as the leading student's text-book upon the Criminal 
Law." — Law Tones. 

" This work is pretty well known as one designed for the student who is preparing for examination, 
and for the help of young practitioners. Among articled clerks it has long enjoyed a popularity which 
is not likely to be interfered with. . . . We have been carefully through the new edition and can 
cordially commend it." — Law Sttident's Journal. 

"The book must be good, and must meet a demand, and Harris's Criminal Law remains as it has 
always been, an excellent work for obtaining that kind of theoretical knowledge of the criminal law 
which is so useful at the University Examinations of Oxford and Cambridge." — Law Notes. 

"The characteristic of the present Edition is the restoration to the book of the character of ' a concise 
exposition' proclaimed by the title-page. Mr. Attenhorough has carefully pruned away the excrescences 
which had arisen in successive editions, and has improved the work both as regards terseness and clearness 
of exposition. In both respects it is now an excellent student's book. The text is very well broken up 
into headings and paragraphs, with short marginal notes — the importance of which, for the convenience 
of the student, is too often overlooked." — Solicitors' Journal. 

" The favourable opinion we expressed of the first edition of this work appears to have 
been justified by the reception it has met with. Looking through this new Edition, we see 
no reason to modify the praise we Bestowed on the former Edition. The recent cases have 
been added and the provisions of the Summary Jurisdiction Act are noticed in the chapter 
relating to Summary Convictions. The book is one of the best manuals of Critninal Law 
for the student."— Solicitors' Journal. 

" There is no lack of Works on Criminal Law, but there was room for such a useful 
handbook of Principles as Mr. Seymour Harris has supplied. Accustomed, by his previous 
labours, to the task of analysing the law. Mi: Harris has brought to bear upon his present 
work qualifications well adapted to secure the successful accomplishment of the object which 
he had set before him. That object is not an ambitious one, for it does not pretend to soar 
above utility to the young practitioner and the student. For both these classes, and for the 
yet wider class who may require a book of reference on the subject, Mr. Harris has produced 
a clear and convenient Epitome of the Law."— \.K\\ Magazine and Review. 

" This work purports to contain ' a concise exposition of the nature of crime, the various offences punish- 
able by the English law, the law of criminal procedure, and the law of summary convictions, with tables 
of offences, punishments, and statutes. The work is divided into four books. Book I. treats of crime, its 
divisions and essentials ; of persons capable of committing crimes ; and of principals and accessories. 
Book II. deals with offences of a public nature ; offences against private persons ; and offences against the 
property of individuals. Each crime is discussed in its turn, with as much brevity as could wdl be used 
consistently with a proper explanation of the legal characteristics of the several offences. Book III. 
explains criminal procedure, including the jurisdiction of Courts, and the various steps in the apprehension 
anS trial of criminals from arrest to punishment. This part of the work is extremely well done, the 
description of the trial being excellent, and thoroughly calculated to impress the mind of the uninitiated. 
Book IV. contains a short sketch of ' summary convictions before magistrates out of cjuarter sessions The 
table of offences at the end of the volume is most useful, and there is a very full index. Altogether we 
must congratulate Mr. Harris on his adventure."— iaiu Journal. 
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Second Edition, in crown 8vo, price ^s. 6a., cloth, 

THE STUDENTS' GUIDE TO BANKRUPTCY; 

Being a Complete Digest of the Law of Bankruptcy in the shape of Questions and 
Answers, and comprising all Questions asked at the Solicitors' Final Examinations 
in Bankruptcy since the Bankruptcy Act, 1883, and all important Decisions since 
that Act. By John Indermaur, Solicitor, Author of " Principles of Common 
Law," &c. &c. 

In l2mo, price 5^. dd., cloth, 

A CONCISE TREATISE ON THE LAW OF BILLS OF SALE, 

FOR THE USE OF LAWYERS, LAW STUDENTS, AND THE PUBLIC. 

Embracing.the Acts of 1878 and 1882. Part I.— Of Bills of Sale generally. Part II.— 
Of the Execution, Attestation, and Registration of Bills of Sale and satisfaction 
thereof. Part III.— Of the Effects of Bills of Sale as against Creditors. Part IV. 
— Of Seizing under, and Enforcing Bills of Sale. Appendix, Fprms, Acts, &c. 
By John Indermaur, Solicitor. 

" The object of the book is thoroughly practical. Those who want to be told exactly what to do and 
where to go when they are registering a bill of sale will find the necessary information in this little book." 
— Law journal. 

Second Edition, in 8vo, price 4^. , cloth, 

A COLLECTION OF LATIN MAXIMS & PHRASES. 

LITERALLY TRANSLATED. 

INTENDED FOR THE USE OF STUDENTS FOR ALL LEGAL EXAMINATIONS. 

Second Edition, by J. N. COTTERELL, Solicitor. 

** The book seems admirably adapted as a book of reference or students who come across a Latin maxim 
in their reading." — Law youmal. 

In one volume, 8vo, price <)s. , cloth, 

LEADING STATUTES SUMMARISED, 

FOR THE USE OF STUDENTS. 
By ERNEST C. THOMAS, 

BACON SCHOLAR OF THE HON. SOCIETY OF GRAY*S INN, LATE SCHOLAR OF TRINITY COLLEGE, OXFORD : 
AUTHOR OF "leading CASES IN CONSTITUTIONAL LAW BRIEFLY STATED." 

Third Edition, in 8vo, enlarged, price 6j., cloth, 

LEADING CASES IM CONSTITUTIONAL LAW 

Briefly Stated, with Introduction and Notes. 
By ERNEST C. THOMAS, 

BACON SCHOLAR OP THE HON. SOCIETY OF GRAY'S INN, LATE SCHOLAR OF TRINITY COLLEGE, OXFORD, 

Third Edition by C. L. ATTENBOROUGH, of the Inner Temple, Barrister-at-Law. 

"Mr. E. C. Thomas has put together in a slim octavo a digest of the principal cases illustrating Con- 
stitutional Law, that is to say, all questions as to the rights or authority of the Crown or persons under it, 
as regards not merely the constitution and structure given to the governing body, but also the mode in 
which the sovereign power is to be exercised. In an introductory essay Mr. Thomas gives a very clear and 
intelligent survey of the general functions of the Executive, and the principles by which they are regulated ; 
and then follows a summary of leading cases." — Saturday Review. 

*' Mr. Thomas gives a sensible introduction and a brief epitome of the familiar leading cases." — Law 
Times. 



STEVENS d;' HAYNES, BELL YARD, TEMPLE BAR. 



20 



Second Edition, in crown 8vo, price 12s. 6d., cloth, 

THE BANKRUPTCY ACT, 1883, 

With Notes of all the Cases decided under the Act ; 
The consolidated RULES and FORiVIS, 1886 ; The Debtors Act, 1869, so 

FAR AS APPLICAHLE TO BANKRUPTCY MATTERS, WITH RULES AND FORMS 
THEREUNDER ; THE BiLLS OF SALE ACTS, 1878 AND 1882 ; 
Board of Trade Circulars and Forms, and List of Official Receivers ; Scale of Costs, 
Fees, and Percentages, 1886 ; Orders of the Bankruptcy Judge of the High 
Court ; and a Copious Index. 

By WILLIAM HAZLITT, Esq., and RICHARD RINGWOOD, M.A., 

SENIOR REGISTRAR IN BANKRUPTCY, OF THE MIDDLE TEMPLE, ESQ., BARRISTER-AT-LAW. 

Second Edition, by R. RINGWOOD, M.A., Barrister-at-Law. 

" This is a very handy edition of the Act and Rules The cross references and marginal 

reterences to corresponding provisions of the Act of i86g are exceedingly useful. . . There is a verj' 

full index, and the book is admirably printed." — Solicitors' Journal. 

Part I., price 7-f. 6ar., sewed, 

.LORD WESTBURY'S DECISIONS IN THE 

EUROPEAN ARBITRATION. Reported by Francis S. Reilly, 
of Lincoln's Inn, Barrister-at-Law. 

Parts I., n.; and III., price 25J., sewed, 

LORD CAIRNS'S DECISIONS IN THE ALBERT 



ARBITRATION. 

Barrister-at-Law. 



Reported by Francis S. Reilly, of Lincoln's Inn, 



Second Edition, in royal 8vo, price 30^., cloth, 
A TREATISE ON 

THE STATUTES OF ELIZABETH AGAINST 
FRAUDULENT CONVEYANCES. 

The Bills of Sale Acts 1878 and 1882 and the LAW OF VOLUNTARY 
DISPOSITIONS OF PROPERTY. 

By the late H. W. MAY, B.A. (Ch. Ch. Oxford). 

Second Edition, thoroughly revised and enlarged, by S. Worthington Worthington, 
of the Inner Temple, Barrister-at-Law ; Editor of the " Married Women's 
Property Acts," Sth edition, by the late J. R. Griffith. 



" In conclusion, we can heartily recommend this 
book to our readers, not only to those who are in 
large practice, and who merely want a classified 
list of cases, but to those who have both the desire 
and the leisure to enter upon a systematic study of 
our law." — Solicitors' Journal. 

"As Mr. Worthington points out, since Mr. May 
wrote, the 'Bills of Sale Acts' of 1878 and 1882 
have been passed ; the ' Married Women's Property 
Act, 1882 ' (making settlements by married women 
void as against creditors in cases in which similar 
settlements by a man would be void), and the 
' Bankruptcy Act, 1883.' These Acts and the deci- 
sions upon them have been handled by Mr. Worth- 
ington in a manner which shows that he is master 
of his subject, and not a slavish copyist of sections 
and head-notes, which is a vicious propensity ol 
many modern compilers of text-books. His lable 
of Cases (with reference to all the reports), is 
admirable, and his Index most exhaustive. —Law 

"The results of the authorities appear to be 
eiven well and tersely, and the treatise wil^ we 
think, be found a convenient and trustworthy book 
of reference."— i,rtw Journal. 



'*Mr. Worthington's work appears to have been 
conscientious and fiT^zxx&Xxv^C' --Saturday Review. 
" Examining Mr. May's book, we find it con- 
structed with an intelligence and precision which 
render it entirely worthy of being accepted as a 
guide in this confessedly difficult subject. The 
subject is an involved one, but with clean and clear 
handling it is here presented as clearly as it could 
be. . . . On the whole^ he has produced a very 
useful book of an exceptionally scientific character." 
— Solicitors' 'Journal. 

" The subject and the work are both very good. 
The former is well chosen, new, and interesting ; 
the latter has the quality which always distin- 
guishes original research from borrowed labours." 
— American Lava Review. 

" We are happy to welcome his(Mr. May's) work 
as an addition to the, we regret to say, brief cata- 
logue of law books conscientiously executed. We 
can corroborate his own description of his labours, 
' that no pains have been spared^ to make the book 
as concise and practical as {possible, without doing 
so at the expense of perspicuity, or by the omission 
of any important points.'" — Lawo Times. 
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In one volume, medium 8vo, price 38^., cloth ; or in half-roxburgh, 42^., 

A HISTORY OF THE FORESHORE 

AND THE LAW RELATING THERETO. 

With a Hitherto Unpublished Treatise by Lord Hale, Lord Hale's 
"Db Jure Maris," and the Third Edition of Hall's Essay on the 

RIGHTS OF THE CROWN IN THE SEA-SHORE. 

With Notes, and an Appendix relating to Fisheries. 

By STUART A. MOORE, F.S.A., 

OF THE INNER TEMPLE, BARRISTER-AT-LAW 

wealth of materials for ounding and building up 
arguments. Mr. Stuart Moore has written a work 
which must, unless his contentions are utterly un- 
founded, at once become the standard text-book on 
the law of the Sea -shore. " — Laiv Titnes^ Dec. ist. 
*' Mr. Stuart Moore in his valuable work on the 
Foreshore." — The Times. 

Mr. Stuart Moore's work on the title of the 
Crown to the land around the coast of England 
lying between the high and low watermark is 
something more'than an ordinary law book. It is 
a history, and a very interesting one, of such land 
and the rights exercised over it from the earliest 
times to the present day ; and a careful study of 
the facts contained in the book and of the argu- 
ments brought forward can scarcely fail to convince 
the reader of the inaccuracy of the theory, now so 
constantly put forward by the Crown, tliat without 
the existence of special evidence to the contrary, 
the land which adjoins riparian property, and 
which is covered at high tide, belongs to the 
Crown and not to the owner of the adjoining 
manor. The list which Mr. Moore gives of places 
where the question of foreshore has been already 
raised, and of those as to which evidence on the 
subject exists amongst the public records, is valu- 
able, though by no means exhaustive ; and the 
book should certainly find a place in the library of 
the lord of every riparian manor." — Mornif^ Post 



"This work is nominally a third edition of the 
late Mr. Hall's essay on the rights of the Crown in 
the Sea-shore, but in reality is an absolutely new 
production, for out of some 900 odd pages Hall's 
essay takes up but 227. Mr. Moore has written a 
book of great importance, which should mark an 
epoch in the history of the rights of the Crown and 
the subject in the litus marts, or foreshore of the 
kingdom. Hall's treatise (with Loveland's notes) is 
set out with fresh notes by the present editor, who 
is anything but kindljr disposed towards his author 
for his notes are nothing but a series of exposures 
of what he deems to be Hall's errors and misrepre- 
sentations. Mr. Moore admits his book to be a 
brief for the opposite side of the contention sup- 
ported by Hall, and a more vigorous and argu- 
mentative treatise we have scarcely ever seen. Its 
arguments are clearly and broadly disclosed, and 
supported by a wealth of facts and cases which 
show the research of the learned author to have 
been most full and elaborate. . . . There is no 
doubt that this is an important work, which must 
have a considerable influence on that branch of the 
law with which it deals. That law is contained in 
ancient and most inaccessible records ; these have 
now been brought to light, and it may well be 
that important results to the subject may fiow 
therefrom. The Profession, not to say the general 
public, owe the learned author a deep debt of 
gratitude for providing ready to hand such a 



In one volume, 8vo, price I2j., cloth, 
A TREATISE ON THE LAW RELATING TO THE 

POLLUTION AND OBSTRUCTION OF WATER COURSES ; 

Together with a Brief Summary of the Various Sources of Rivers 

Pollution. 

By CLEMENT HIGGINS, M.A., F.C.S., 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



"As a compendium of the law upon a special 
and rather intricate subject, this treatise Cannot 
but prove of great practical value, and more 
especially to those who have to advise upon the 
institution of proceedings under the Rivers Pollu- 
tion Prevention Act, 1876, or to adjudicate upon 
those proceedings when brought." — /wA Law 
Times. 

"We can recommend Mr. Higgms Manual as 
the best guide we possess. ' — Public Health. 

"County Court Judges, Sanitary Authorities, 
and Riparian Owners will find in Mr. Higgins' 
Treatise a valuable aid in obtaining a clear notion 
of the Law on the Subject. Mr. Higgins has 
accomplished a work for which he will readily be 
recognised as having special fitness on account of 



his practical acquaintance both with the scientific 
and the legal aspects of his subject. ' — Law Maga- 
zine and Review. 

"The volume is very carefully arranged through- 
out, and will prove of great utility both to miners 
and to owners of land on the banks of rivers."— 
The Mining yournal. 

_ ' ' Mr. Higgins writes tersely and clearly, while 
his facts are so well arranged that it is a pleasure 
to refer to his book for information ; and altogether 
the work is one which will be found very useful by 
all interested in the subject to which it relates." — 
Engineer. 

' A compact and convenient manual of the law 
on the subject to which it relates," — Solicitors 
Journal, 
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In 8vo, Seventh Edition, price 28^., cloth. 

MAYNE'S TREATISE 

ON 

THE LAW OF DAMAGES. 

SEVENTH EDITION. 
REVISED AND PARTLY REWRITTEN. 

BY 

JOHN D. MAYNE, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW J 

AND 

His Honor Judge LUMLEY SMITH, K.C. 

" * Mayne on Damages ' has now become almost a classic, and it is one of the books which 
we cannot afford to have not up to date. We are therefore pleased to have a new Edition, and 
one so. well written as that before us. With the authors we regret the increasing size of the 
volume, but bulk in such a case is better than incompleteness. Every lawyer in practice 
should have this book, full as it is of practical learning on all branches of the Common Law. 
The work is unique, and this Edition, like its predecessors, is indispensable." — Law Journal, 
April, 1894. 

" Few books have been better kept up to the current law than this treatise. The earlier part 
of the book was remodelled in the last edition, and in the present edition the chapter on 
Penalties and Liquidated Damages has been rewritten, no doubt in consequence of, or with 
regard to, the elaborate and exhaustive Judgment of the late Master of the Rolls in Wallis v. 
Smith (31 W. R. 214 ; L. R, 21 Ch. D. 243). The treatment of the subject by the authors is 
admirably clear and concise. Upon the point involved in Wallis v. Smith they say : * The 
result is that an agreement with various covenants of different importance is not to be governed 
by any inflexible rule peculiar to itself, but is to be dealt with as coming under the general rule, 
that the intention of the parties themselves is to be considered. If they have said that in the 
case of any breach a fixed sum is to be paid, then they will be kept to their agreement, unless 
it would lead to such an absurdity or injustice that it must be assumed that they did not mean 
what they said.' This is a very fair summary of the judgments in Wallis v. Smith, especially 
of that of Lord Justice Cotton ; and it supplies the nearest approach which can be given at 
present to a rule for practical guidance. We can heartily commend this as a carefully edited 
edition of a thoroughly good book." — Solicitors' Journal, 

** DuHngtke twenty-two years which have elapsed since the publication qj this well-known 
workt its reputation has been steadily growings and it has long since become the recognised 
authoiity on the important subject of which it treats y — Law Magazine and Review. 



"This edition of what has become a standard 
work has the advantage of appearing under the 
supervision of the original author as well as of 
Mr. Lumley Smith, the editor of the second edition. 
The result is most satisfactory. Mr. Lumley 
Smith's edition was ably and conscientiously pre- 
pared, and we are glad to find that the reader still 
enjoys the benefit of his accuracy and learning. 
At the same time the book has doubtless been 
improved by the reappearance of its author as co- 
editor. The earlier part, indeed, has been to a 
'Considerable extent entirely rewritten. 

*' Mr. Mayne's remarks on damages in actions of 
tort are brief. We agree with him that in such 
actions the courts are governed by far looser prin- 
ciples than in contracts ; indeed, sometimes it is 
impossible to say they are governed by any prin- 
ciples at all. In actions for injuries to the person or 
reputation, for example, a judge cannot do more 
than give a general direction to the jury to give 



what the facts proved in their judgment required. 
And, according to the better opinion, they may give 
damages 'for example's sake,' and mulct a rich 
man more heavily than a poor one. In actions for 
injuries to property, however, ' vindictive ' or 
'exemplary' damages cannot, except in very rare 
cases, be awarded, but must be limited, as in con- 
tract, to the actual harm sustained. 

" It is needless to comment upon the arrangement 
of the subjects in this edition, in which no alteration 
has been made. The editors modestly express a 
hope that all the English as well as the principal 
Irish decisions up to the date-have been included, 
and we believe from our own examination that the 
hope is well founded. We may regret that, warned 
by the growing bulk of the book, the editors have 
not included any fresh American cases, but we feel 
that the omission was unavoidable. We should add 
that the whole work has been thoroughly revised," — 
Solicitors' yournal. 



•* This text-book is so well known, not only as the highest authority on the subject treated 
of but as one of the best text-books ever written, that it would be idle for 14 s to steak of it 
in the words of commendation that it deserves. It is a work that no practising lawyer can 
do without,''— Ca.^^t>p>. Law Journal. 
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In crown 8vo, price 4J. dd., cloth, 

ABSTRACT DRAWING. Containing Instructions on 

the Drawing of Abstracts of Title, and an Illustrative Appendix. By C E. ScOTT, 
Solicitor. 

" This little book is intended for the assistance of those who have the framing of abstracts of title 
entrusted to their care. It contains a number of useful rules, and an illustrative appendix." — Laiu Times. 

" A handy book for all articled clerks." — Law Students' Jounial. 

" Solicitors who have articled clerks would save themselves much trouble if they furnished their clerks 
with a copy of this little book before putting them on to draft an abstract of a heap of title deeds."— Zrtw 
Notes. 

*' The book ought to be perused by all law students and articled clerks.'' — Red Tape 

Third Edition, in crown 8vo, price 7^. 6^., cloth, 

THE LAW RELATING TO CLUBS. 

. By the late JOHN WERTHEIMER, Barrister-at-Law. 
Third Edition, by A. W. CHASTER,. Barrister-at-Law. 



"A convenient handbook, drawn up with great 
judgment and perspicuity." — Morning Post. 

" Both useful and interesting to those interested 
in club management." — Law Titnes. 

" Mr. Wertheimer's history of the cases is com- 
plete and well arranged." — Saturday Review. 



" This is a very neat little book on an interesting 
subject. The law is accurately and well expressed. ' 
— Laiu Journal. 

"This is a very handy and complete little work. 
This excellent little treatise should lie on the table 
of every club." — Putnp Court. 



In 8vo, price 2j., sewed, 

TABLE of the FOREIGN MEEOANTILE LAWS and CODES 

in Force in the Principal States of EUROPE ^d AMERICA. By Charles 
Lyon-Caen, Professeur agrege a la Faculte de Droit de Paris ; Professeur ^ 
I'ficole libre des Sciences politiques. Translated by Napoleon Argles, 
Solicitor, Paris. 

In one volume, demy 8vo, price \os. dd. , cloth, 

PRINCIPLES OF THE LAW OF STOPPAGE IN TRANSITU, 

RETENTION, and DELIVERY. By John Houston, of the Middle Temple, 
Barrister-at-Law. 

In 8vo, price lOi., cloth, 

THE TRIAL OF ADELAIDE BARTLETT FOR 

MURDER ; Complete and Revised Report. Edited by Edward Beal, B.A., 
of the Middle Temple, Barrister-at-Law. With a Preface by Sir Edward 
Clarke, K.C. 

In 8vo, price \os. 6d., cloth, 
A REPORT OF THE CASE OF 

THE QUEEN v. GURNEY AND OTHERS, 

In the Court of Queen's Bench before the Lord Chief Justice Cockburn. With Intro- 
duction, containing History of the Case, and Examination of the Cases at Law 
and Equity applicable to it. By W. F. Finlason, Barrister-at-Law. 

In royal 8vo, price tos. 6d., cloth. 

THE PRACTICE OF EQDITY BY WAY OF REVIVOR AND SDPPLEMEBT. 

With Forms of Orders and Appendix of Bills. By LoFTUS Leigh Pemberton, 
of the Chancery Registrar's Office. 
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In 8vo, price I2s. 6d., cloth, 

THE ANNUAL DIGEST OF MERCANTILE 
CASES FOR THE YEARS 1885 AND 1886. 

Being a Digest of the Decisions of the English, Scotch and Irish Courts 
ON Matters relating to Commerce. 

By JAMES A. DUNCAN, M.A., LL.B., Trin. Coll., Camb., 

AND OF THE INNER TEMPLE, BARRISTER-AT-LAW. 

In 8vo, 1878, price 6s., cloth, 
THE 

LAW RELATING TO CHARITIES, 

especially with reference to the validity and construction of 

CHARITABLE BEQUESTS AND CONVEYANCES. 

By FERDINAND M. WHITEFORD, of Lincoln's Inn, Barrister-at-Law. 

Vols. I., II., III., IV., and V., Parts I. and II., price 5/. ys. 
REPORTS OP THE DECISIONS OF THE 

JUDGES FOR THE TRIAL OF 
ELECTION PETITIONS, 

IN ENGLAND AND IRELAND. 

PURSUANT TO THE PARLIAMENTARY ELECTIONS ACT. 1868. 
By EDWARD LOUGHLIN O'MALLEY AND HENRY HARDCASTLE. 

*»* Vol. IV. Part III. and all after are Edited by J. S. Sandars and A. P. P. Keep, 

Barristers-at-Law. 

In one volume, 8vo, price 28J., cloth, 

THE LAW RELATING TO PUBLIC WORSHIP ; 

WITH SPECIAL REFERENCE TO MAX^ERS OF RITUAL AND 

ORNAMENTATION, AND THE MEANS OF SECURING 

THE DUE OBSERVANCE THEREOF, 

And containing in extenso, with Notes and Reterences, The Public Worship Regulation 
Act 1874 ; The Church Discipline Act ; the various Acts of Uniformity ; the 
Liturgies of 1549, 1552, and 1559, compared with the Present Rubric; the 
Canons ; the Articles ; and the Injunctions, Advertisements, and other Original 
Documents of Legal Authority. By Seward Brice, LL.D., of the Inner 
Temple, Barrister-at-Law. 
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^tehttts attb g^as'ws' tSwica at gleprints of th* Carlg g^fpovtos. 
SIR BARTHOLOMEW SHOWER'S PARLIAMENTARY CASES. 



In 8vo, 1876, price 4/. \s., best calf binding, 

SHOWER'S CASES IN PARLIAMENT 

RESOLVED AND ADJUDGED UPON PETITIONS &• WRITS OF ERROR. 

FOURTH EDITION. 

CONTAINING ADDITIONAL CASES NOT HITHERTO REPORTED. 

REVISED AND EDITED BY 

RICHARD LOVELAND LOVELAND, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW ; EDITOR OF " KELYNG'S CROWN CASES,'* AND 
"hall's essay on THE RIGHTS OF THE CROWN IN THE SEASHORE." 

" Messrs. Stevens & Haynes, the successful publishers of the Reprints of Bellewe, 
Cooke, Cunningham, Brookes's New Cases, Choyce Cases in Chancery, William Kelynge 
and Kelyng's Crown Cases, determined to issue a new or fourth Edition of Shower's Cases 
in Parliament. 

"The volume, although beautifully printed on old-fashioned Paper, in old-fashioned 
type, instead of being in the quarto is in the more convenient octavo form, and contains 
several additional cases not to be found in any of the previous editions of the work. 

" These are all cases of importance, worthy of being ushered into the light of the 
world by enterprising publishers. 

"Shower's Cases are models for reporters, even in our day. The statements of the 
case, the argumentsof counsel, and the opinions of the Judges, are all clearly and ably given. 

" This new edition with an old face of these valuable reports, under the able editorship 
of R. L. Loveland, Esq., should, in the language of the advertisement, 'be welcomed by 
the profession, as well as enable the custodians of public libraries to complete or add to 
their series of English Law Reports. ' " — Canada Law journal. 

BELLEWE'S CASES, T. RICHARD II. 

In 8vo, 1869, price 3/. 3/., bound in calf antique, 

LES ANS DU ROY RICHARD LE SECOND. . 

Collect* ensembr hors les abridgments de Statham, Fitzherbert et Brooke. ^ Per 

Richard Bellewe, de Lincolns Inne. 1585. Reprinted from the Original 

Edition. 

'* No public library in the world, where English 

law finds a place, should be without a copy of this 

edition of Bellewe." — Canada Law Journal, 

"We have here si/ac-sitfiile edition of Bellewe, 
and it is really the most beautiful and admirable 
reprint that has appeared at any time. It is a 
perfect gem of antique printing, and forms a most 
interesting monument of our early legal history. 
It belongs to the same class of works as the Year 
Book of Edward I. and other similar works which 
have been printed in our own time under the 
auspices of the Master of the Rolls ; but is far 
superior to any of them, and is in this respect 



highly creditable to the spirit and enterprise^ of 
private publishers. The work is an important link 
in our legal history ; there are no year books of the 
reign of Richard II., and Bellewe supplied the only 
substitute by carefully extracting and collecting all 
the cases he could find, and he did it in the most 
convenient form — that of alphabetical arrangement 
in the order of subjects, so that the work is a digest 
as well as a book of law reports. It is in fact a 
collection of cases of the reign of Richard II., 
arranged according to their subjects in alphabetical 
order. It is therefore one of the most intelligible 
and interesting legal memorials of the Middle 
Ages." — Law Times, 



CUNNINGHAM'S REPORTS. 

In 8vo, 1 87 1, price 3/. 3^., calf antique, 
Cunningham's (T.) Reports in K. B., 7 to 10 Geo. II.; to which is prefixed a Proposal 
for rendering the Laws of England clear and certain, humbly offered to the 
Consideration of both Houses of Parliament. Third edition, with numerous 
Corrections. By Thomas Townsend Bucknill, Barrister -at- Law. 

peace and prosperity of every nation than good 



" The instructive chapter which precedes- the 
cases, entitled ' A proposal for rendering the Laws 
of England clear and certain, ' gives the volume a 
degree of peculiar interest, independent of the value 
of many of the reported cases. That chapter begins 
with words which ought, for the information of 
every people, to be printed in letters of gold. They 
are as follows : ' Nothing conduces more to the 



laws and the due execution of them.' The history 
of the civil law is then rapidly traced. Next a 
history is given of English Reporters, beginning 
with the reporters of the Year Books from i Edw. 
III. to 12 Hen. VIII. — being near 200 years — and 
afterwards to the time of the author." — Canada 
Laiv Journal, 
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CHOYCE CASES IN CHANCERY. 
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In 8vo, 1870, price 2/. 2s., calf antique, 

THE PRAOTIOE OF THE HIGH OOUET OF OHANOERY. 

With the Nature of the several Offices belonging to that Court. And the Reports of 
many Cases wherein Relief hath been there had, and where denyed. 
"This volume, in paper, type, and binding (like ' Bellewe's Cases ') is a fac-simile of the antique edition. 
All who buy the one should buy the athx!."— Canada. Law Journal. 

In 8vo, 1872, price 3/. 3^., calf antique, 

SIR G. COOKE'S COMMON PLEAS REPORTS 

IN THE REIGNS OF QUEEN ANNE, AND KINGS GEORGE I. and II. 

The Third Edition, with Additional Cases and References contained in the Notes 
taken from L. C. J. Eyre's MSS. by Mr. Justice Nares, edited by Thomas 
TowNSEND BUCKNILL, of the Inner Temple, Barrister-at-Law. 
"Law books never can die or remain long dead an old volume of Reports maybe produced by these 

so long as Stevens and Haynes are v/illing to con- modern publishers, whose good taste is onlyequalled 

tinue them or revive them when dead. It is cer- by their enterprise." — Canada Law youmal. 

tainly surprising to see with what facial accuracy 



BROOKE'S NEW CASES WITH MARCH'S TRANSLATION. 

In 8vo, 1873, price 4/. 4J., calf antique, 
Brooke's (Sir Robert) New Cases in the time of Henry VIII., Edward VI., and 
Queen Mary, collected out of Brooke's Abridgement, and arranged under years, 
with a table, together with March's (John) Translation 0/ Brooke's New Cases 
in the time of Henry VIII., Edward VI., and Queen Mary, collected out of 
Brooke's Abridgment, and reduced alphabetically under their proper heads and 
titles, with a table of the principal matters. In one handsome volume. 8vo. 1873. 

" Both the original and the translation having 1 Stevens and Haynes have reprinted the two books 

long been very scarce, and the mispaging and other 1 in one volume uniform with the preceding volumes 

errors in March's translation making a new and 1 of the series of Early Reports." — Canada Law 

corrected edition peculiarly desirable, Messrs. f Journal, 

KELYNGE'S (W.) REPORTS. 

In 8vo, 1873, price 4/. 4^., calf antique, 
Kelynge's (William) Reports of Cases in Chancery, the King's Bench, &c., from the 
3rd to the 9th year of his late Majesty King George II., during which time Lord 
King was Chancellor, and the Lords Raymond and Hardwicke were Chief 
Justices of England. To which are added, seventy New Cases not in the First 
Edition. Third Edition. In one handsome volume. 8vo. 1873. 



KELYNG'S (SIR JOHN) CROWN CASES. 

In 8vo, 1873, price 4/. 4J., calf antique, 
Kelyng's (Sir J.) Reports of Divers Cases in Pleas of the Crown in the Reign of King 
Charles II. , with Directions to Justices of the Peace, and others ; to which are 
added. Three Modern Cases, viz., Armstrong and Lisle, the King and Plummer, 
the Queen and Mawgridge. Third Edition, containing several additional Cases 
never before printed, together with a Treatise upon the Law and Proceed- 
ings IN Cases of High Treason, first published in 1793. The whole carefully 
revised and edited by Richard Loveland Loveland, of the Inner Temple, 



Barrister-at-Law. 
"We look upon this volume as one of the most 
important and valuable of the unique reprints of 
Messrs. Stevens and Haynes. Little do we know 
of the mines of legal wealth that lie buried in the 
old law books. But a careful examination, either of 
the reports or of the treatise embodied in the volume 
now before us, will give the reader some idea of the 



goodservice rendered by Messrs. StevensandHaynes 
to the profession. , . . Should occasion arise, the 
Crown prosecutor, as well as counsel for the prisoner, 
will find in this volume a complete vade vtecuvt of 
the law of high treason and proceedings in relation 
thereto." — Canada Laiu Journal. 
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Third Edition, in roy. 8vo, cloth. Nearly ready. 
A CONCISE TREATISE ON 

PRIVATE INTERNATIONAL JURISPRUDENCE, 

BASED ON THE DECISIONS IN THE ENGLISH COURTS 
By JOHN ALDERSON FOOTE, 

ONE OF HIS majesty's COUNSEL ; CHANCELLOR'S LEGAL MEDALLIST AND SENIOR WHEWELL SCHOLAR 

OF INTERNATIONAL LAW, CAMBRIDGE UNIVERSITY, 1873 ; SENIOR STUDENT IN JURISPRUDENCE 

AND ROMAN LAW, INNS OF COURT EXAMINATION, HILARY TERM, 1874. 



"This work seems to us likely to prove of considerable use to all English lawyers who have to deal with 
questions of private international law. Since the publication of Mr. Westlake's valuable treatise, twenty 
years ago, the j'udicial decisions of English courts bearing upon different parts of this subject have greatly 
increased in number, and It is full time that these decisions should be examined, and that the conclusions 
to be deduced from them should be systematically set forth in a treatise. Moreover, Mr. Foote has done 
this well." — Solicitors' Journal. 

" Mr. Foote has done his work very well, and the book will be useful to all who have to deal with the 
class of cases in which English law alone is not sufficient to settle the question." — Saturday ReviCTv, 
March 8, 1879. 

"The author's obj'ect has been to reduce into order the mass of materials already accumulated in the 
shape of explanation and actual decision on the interesting matter of which he treats ; and to construct a 
framework of private international law, not from the dicta of jurists so much as from judicial decisions in 
English Courts which have superseded them. And it is here, in compiling and arranging in a concise 
form this valuable material, that Mr. Foote's wide range of knowledge and legal acumen bear such good 
fruit. As a guide and assistant to the student of international law, the whole treatise will be invaluable : 
while a table of cases and a general index will enable him to find what he wants without trouble." — 
Standard. 

' ' The recent decisions on points of international law (and there have been a large number since Westlake's 
publication) have been well stated. So far as we have observed, no case of any importance has been 
omitted, and the leading cases have been fully analysed. The author does not hesitate to criticise the 
grounds of a decision when these appear to him to conflict with the proper rule of law. Most of his 

criticisms seem to us very just On the whole, we can recommend Mr. Foote's treatise as a useful 

addition to our text-books, and we expect it will rapidly find its way into the hands of practising lawyers." 
— Tke Journal of Jurisprudence and Scottish Law Magazine. 

" Mr. Foote has evidently borne closely in mind the needs of Students of Jurisprudence as well as those 
of the Practitioners For both, the fact that his work is almost entirely one of Case-law will commend 
it as one useful alike in Chambers and in Court." — Law Magazine and Review. 

"Mr. Foote's book will be useful to the student One of the best points of Mr. Foote's book 

is the ' Continuous Summary,' which occupies about thirty pages, and is divided into four parts — Persons, 
Property, Acts, and Procedure. Mr. Foote remarks that these summaries are not in any way intended as 
an attempt at codification. However that may be, they are a digest which reflects high credit on the 
author's assiduity and capacity. They are ' meant merely to guide the student ; ' but they will do much 
more than guide him. They will enable him to get such a grasp of the subject as will render the reading 
of the text easy and fruitful." — Law Journal. 

"This book is well adapted to be used both as a text-book for students and a book of reference for 
practising barristers." — Bar Exatnination Journal. 

"This is a book which supplies the want which has long been felt for a really good modern treatise on 
Private International Law adapted to the every-day requirements of the English Practitioner. The 
whole volume, although designed for the use of the practitioner, is so moderate in size — an octavo of 500 
pages only — and the arrangement and development of the subject so well conceived and executed, that it 
will amply repay perusal by those whose immediate object maybe not the actual decisions of a knotty 
point but the satisfactory disposal of an examination paper." — Oxford and Cambridge Undergraduates 
Journal. 

" Since the publication, some twenty years ago, of Mr. Westlake's Treatise, Mr. Foote's book is, in 

our opinion, the best work on private international law which has appeared in the English language _ 

The work is executed with much ability, and will doubtless be found of great value by all persons who 
have to consider questions on private international law." — AthentBum. 
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Eighth Edition, in 8vo, price 2^s., cloth. 

A TREATISE UPON 

THE LAW OF BANKRUPTCY 

AND 

BILLS OF SALE. 

WITH AN APPENDIX. 

CONTAINING 

THE BANKRUPTCY ACTS, 1883-1890 ; 
GENERAL RULES, FORMS, SCALE OF COSTS AND FEES: 
RULES UNDER S. 122 OF 1888: 
DEEDS OF ARRANGEMENT ACTS, 1887-1890: 
RULES AND FORMS : 
BOARD OF TRADE AND COURT ORDERS : 
DEBTORS ACTS, 1869, 1878 : 
RULES AND FORMS: 

BILLS OF SALE ACTS, 1878-1891, Etc., Etc. 
By EDWARD T. BALDWIN, M.A.. 

OF THE INNER TEMPLE, BABKISTER-AT-LAW. 



" The seven editions simply record the constant progress of case growth and statute 
law. It is a remarkably useful compendium." — Law Times, July 20, 1895. 

" As a well-arranged and complete collection of case law this book should be found of 
great use." — Law Journal, July 20, 1895. 

"Carefully brought down to date." — Solicitors' Jotirnal, November 9, 1895. 

"We have always considered the work an admirable one, and the present edition is 
quite up to the previous high standard of excellence. We know of no better book on 
bankruptcy for the practitioner's library." — Law Students^ Journal, August, 1895. 

"Practitioners may, we feel sure, safely rely on its accuracy. A distinct acquisition 
for reference purposes to the shelf of any practitioner." — Law Notes. 

Second Edition, in 8vo, price 25^., cloth, 
THE PRINCIPLES OF 

THE LAW OF RATING OF HEREDITAMENTS 

IN THE OCCUPATION OF COMPANIES. 
By J. H. BALFOUR BROWNE, 

OF THE MIDDLE TEMPLE, K.C., 

And D. N. McNAUGHTON, of the Middle Temple, Barrister-at-Law. 

" The tables and specimen valuations which are l that such a work is much neededj and we are sure 

orinted in an appendix to this volume will be of that all those who are interested in, or have to do 

ffreat service to the parish authorities, and to the with, public rating, will find it of great service, 

r ffal Tjractitioners who may have to deal with the Much credit is therefore due to Mr. Browne for his 

ratine of those properties which are in the occupa- able treatise — a work which his experience as 

tinn of Companies and we congratulate Mr. Browne Registrar of the Railway Commission peculiarly 

the oroduction of a clear and concise book of qualified him to undertake."— iaio Magazine. 

?he system of Company Rating. There is no doubt I 
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Sixth Edition, revised and enlarged, 8vo, 30J. net. 

A TREATISE ON HINDU LAW AND USAGE. 

By John D. Mayne, of the Inner Temple, Barrister-at-Law, Author of "A Treatise on 

Damages," &c. 

" A new work from the pen of so established an authority as Mr, Mayne cannot fail to be welcome to 
the legal profession. In his present volume the late Officiating Advocate-General at Madras has drawn 
upon the stores of his long experience in Southern India, and has produced a work of value alike to the 
practitioner at the Indian Ear, or at home, in appeal cases, and to the scientific jurist. 

"To all who, whether as practitioners or administrators, or as students of the science of jurisprudence, 
desire a thoughtful and suggestive work of reference on Hindu Law and Usage, we heartily recommend 
the careful perusal of Mr. Mayne 's valuable treatise." — Lam) Magazine and Review. 

D UTCH LAW . 

In I Vol., 8vo, price 40J., cloth, 
THE OPINIONS OF GROTIUS, As contained in the HoUandsche 

Consultatien en Advijsen. Collated, translated, and annotated by D. P. de 
Brhyn, B.A., LL.B., Ebden Essayist of the University of the Cape of Good 
Hope ; Advocate of the Supreme Court of the Colony of the Cape of Good Hope, 
and of the High Couit of the South African Republic. With Facsimile Portrait 
of Mr. Hugo de Groot. 

In 2 Vols. , Royal 8vo, price 90J. , cloth, 

VAN LEEUWEN'S COMMENTARIES ON THE ROMAN-DUTCH 

LAW. Revised and Edited with Notes in Two Volumes by C. W. Decker, 
Advocate. Translated from the original Dutch by J. G. KOTZfi, LL.B., of the 
Inner Temple, Barrister-at-Law, and Chief Justice of the Transvaal. With Fac- 
simile Portrait in the Edition by Decker of 1780. 

*^* Vol. II. can be had separately, price $os. 
Second Edition in preparation. 

THE JUDICIAL PRACTICE OF THE COLONY OF THE CAPE 

OF GOOD HOPE AND OF SOUTH AFRICA GENERALLY. With suitable 

and copious Practical Forms, subjoined to, and illustrating the Practice of the 
several Subjects treated of. By C. H. Van Zyl, Attorney-at-Law, Notary 
Public, and Conveyancer, etc. etc. 

In Crown 8vo, price 31J. dd., boards, 

THE INTRODUCTION TO DUTCH JURISPRUDENCE OF 

HUGO GROTIUS, with Notes by Simon van Groenwegen van der Made, and 
References to Van der Keesel's Theses and Schorer's Notes. Translated by 
A. F. S. Maasdorp, B.A., of the Inner Temple, Barrister-at-Law. 

In I2mo, price Ijj. net, boards, 

SELECT THESES ON THE LAWS OF HOLLAND & ZEELAND. 

Being a Commentary of Hugo Grotius' Introduction to Dutch Jurisprudence, and 
intended to supply certain defects therein, and to determine some of the more 
celebrated Controversies on the Law of Holland. By D. G. van der Kessel, 
Advocate. Translated by C. A. LoRENZ, Barrister-at-Law. Second Edition. 
With a Biographical Notice of the Author by Professor J. De Wal, of Leyden. 

In 8vo, price 24J. 6rf. net, or rupees 18.50. 
NEW AND REVISED EDITION OF AN ENGLISH TRANSLATION OF 

VOET'S COMMENTARY ON THE PANDECTS, comprising all the 

titles on Purchase and Sale — Letting and Hiring — Mortgages — Evictions — 
Warranty— and Allied Subjects; being Lib. XVIII., XIX., XX., XXL, and 
Tit. VII. of Lib. XIII. By T. Berwick, of Lincoln's-Inn, Barrister-at-Law, 
Retired Judge of the District Court of Colombo. 
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Fifth Edition. In Svo, price 15^. 



THE POWERS, DUTIES AND LIABILITIES OF EXECUTIVE 

OFFICERS, as between these Officers and the Public. By A. W. Chaster, 
of the Middle Temple, Barrister-at-Law. 
"There is undoubtedly room for a legal treatise on the status of executive officers, and Mr. Chaster 
has provided much valuable material on the subject."— iaa/ /»««»«/. 

In Svo, price dd. net. 

LOCAL LEGISLATURES, a Scheme for full Legislative Devolution 
for the United Kingdom on Constitutional lines, being a Supplement to "Execu- 
tive Officers." By A. W. Chaster, of tKe Middle Temple, Barrister-at-Law. 

THE 

3Sar 6jramtnation ainnual 

FOR 1894. 

(In Continuation of the Bar Examination Journal.) 

Price 3j. 

W. D. EDWARDS, LL.B., 



OF LINCOLN S INN, BARRISTER-AT-LAW. 



In 8vo, price \%s. each, cloth, 

THE BAR EXAMINATION JOURNAL, VOLS. IV., v., 

VI., VII., VIII., IX. & X. Containing the Examination Questions and Answers 
from Easter Term, 1878, to Hilary Term, 1892, with List of Successful Candidates 
at each examination, Notes on the Law of Property, and a Synopsis of Recent Legis- 
lation of importance to Students, and other information. 

By a. D. TYSSEN and W. D. EDWARDS, Barristers-at-Law. 
In Svo, price 8i., cloth, 

SHORT PRACTICAL COMPANY FORMS. 

By T. Eustace Smith, of the Inner Temple and Lincoln's Inn, Barrister-at-Law, 
Author of " A Summary of the Law of Companies, " etc., assisted by Roland E. 
Vaughan Williams, of the Inner Temple, Barrister-at-Law. 

REVIEW. 
" This collection of Company Forms should certainly prove ot service to secretaries, directors, and 
others interested in the practical working of companies. . . . The forms themselves are short and to 
the point." — Lanu Times. 

Eighth Edition. In Svo, price 8j. cloth. 

A SUMMARY OF JOINT STOCK COMPANIES' LAW. 

By T. EUSTACE SMITH, 

OF THE INNER TEMPLE, BARRI.STEE-AT-LAW. 



" The author of this handbook tells us that, when 
an articled student reading for the final examina- 
tion, he felt the want of such a work as that before 
us, wherein could be found the mam principles of 
law relating to joint-stock companies . . . Law 
students may well read it ; for Mr. Smith has very 
wisely been at the pains of giving his authority for 
all his statements of the law or of practice, as applied 
to joint-stock company business usually transacted 
in solicitors' chambers. In fact Mr. Smith has 
by his little book offered a fresh inducement to 
swdents to make themselves-at all events, to some 
extent-acquainted with company law as a separate 
branch of study. —Laiu Times. 



"These pages give, in the words of the Preface, 
' as briefly and concisely as possible a general 
view both of the principles and practice of the law 
atfecting companies.' The work is excellently 
printed, and authorities are cited ; but in no case 
is the very language of the statutes copied. The 
plan is good, and shows both grasp and neatness, 
and, both amongst students and laymen, Mr. Smith's 
book ought to meet a ready sale." — Law Journal. 

"The book is one from which we have derived 
a large amount of valuable information, and we can 
heartily and conscientiously recommend it to our 
readers." — Oxford and Catnbridge Undergra- 
duates' Journal. 



40 STEVENS &= HAYNES, BELL YARD, TEMPLE BAR. 

In 8vo, Sixth Edition, price gy., cloth, 

THE MARRIED WOMEN'S PROPERTY ACTS ; 

1870, 1874, 1882 and 1884, 

With Copious and Explanatory Notes, and an Appendix of the Acts 

RELATING TO MaRRIED WoMEN. 

By Archibald Brown, M.A., Edinburgh and Oxon., and the Middle Temple, 
Barrister-at-Law. Being the Sixth Edition of The Married Women's Property 
Acts. By the late J. R. Griffith, B.A. Oxon., of Lincoln's Inn, Barrister- 
at-Law. 

" Upon the whole, we are of opinion that this is the best work upon the subject which has been issued 
since the passing of the recent Act. Its position as a well-established manual of acknowledged worth gives 
it at starting a considerable advantage over new books ; and this advantage has been well maintained by 
the intelligent treatment of the Editor." — Solicitors' Journal. 

" The notes are full, but anything rather than tedious reading, and the law contained in them is good, 
and >rerified by reported cases. ... A distinct feature of the work is its copious index, practically a 
summary of the marginal headings of the various paragraphs in the body of the text. This book is worthy 
of all success." — Law Magazine, 

In 8vo, price I2J., cloth, 

THE LAW OF NEGLIGENCE. 

SECOND EDITION. 

By Robert Campbell, of Lincoln's Inn, Barrister-at-Law, and Advocate 
of the Scotch Bar. 

In crown 8vo, 5^. net, cloth. 

THE LAW AND CUSTOMS RELATING TO 

GLOVES .' Being an Exposition Historically viewed of Ancient Laws, Customs, 
and Uses in respect of Gloves and of the Symbolism of the Hand and Glove in 
Judicial Proceedings. With Illustrations. By J. W. Norton-Kyshe, of Lin- 
coln's Inn, Esq., Barrister-at-Law. 

In 8vo, price 10/. dd. net. 

THE LAW AND PRIVILEGES RELATING TO 
THE ATTORNEY-GENERAL AND SOLICITOR-GENERAL 

OF ENGLAND, with a History from the Earliest Periods, and a Series of 
King's Attorneys and Attorneys and Solicitors-General from the reign of 
Henry III. to the 60th of Victoria. By J. W. Norton-Kyshe, of Lincoln's 
Inn, Barrister-at-Law. 

BIBLIOTHECA LEGUM. 



In izmo (nearly 500 pages), price 2j., cloth, 

A CATALOGUE OF LAW BOOKS, including an the Reports 
in the various Courts of England, Scotland, and Ireland ; with a Supplement to 
December, 1899. By Henry G. Stevens and Robert W. Haynes, Law 
Publishers. 

In small 4to, price is. , cloth, beautifully printed, with a large margin, for the 
special use of Librarians, 

A CATALOGUE OF THE REPORTS IN THE 
VARIOUS COURTS OF THE UNITED KINGDOM OF GREAT 
BRITAIN AND IRELAND, arranged both in alpha- 

BETICAL &- CHRONOLOGICAL ORDER. By Stevens & Haynes, 
Law Publishers. 
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Second Edition, much enlarged, in 8vo, price zos., cloth, 

CHAPTERS ON THE 

LAW RELATING TO THE COLONIES. 

To which are appended Topical Indexes of Cases decided in the Privy Council 
on Appeal from the Colonies, Channel Islands and the Isle of Man, and of 
Cases relating to the Colonies decided in the English Courts otherwise than on 
Appeal from the Colonies. 

By CHARLES JAMES TARRING, M.A., 

ASSISTANT JUDGE OF H.B.M. SUPREME CONSULAR COURT, CONSTANTINOPLE, AND H.M.'S CONSUL; 
BRITISH CONSULAR JURISDICTION IN THE EAST," "A TURKISH GRAMMAR," ETC- 

CONTENTS. 



AUTHOR OF ' 



Table of Cases Cited. 
Table of Statutes Cited. 

Introductory.— Definition of a Colony. 
Chapter I.— The laws to which the Colonies are 
subject. 
Section i.— In newly-discovered countries. 
Section 2.— In conquered or ceded countries. 
Section 3. — Generally. 
Chapter II.- The Executive. 
Section i. — The Governor. 

A,— Nature of his office, power, and 

duties. 
B. — Liability to answer for his acts 
I.-Civilly. 

I. a. — Inthe courtsof his Govern- 
ment. 
b. — In the English courts. 
2- — For what causes of action. 
II.— Criminally. 
Section 2. — The Executive Council. 
Chapter III.— The Legislative Power. 
Section i.— Classification of Colonies. 
Section 2. — Colonies with responsible govern- 
ment. 
Section 3. — Privileges and powers of colonial 
Legislative Assemblies. 



Chapter IV. — The Judiciary and the Bar. 
Chapter V. — Appeals from the Colonies. 
Chapter VI. — Imperial Statutes relating tu the 
Colonies. 
Section i. — Imperial Statutes relating to the 

Colonies in general. 
Section 2. — Subjects of Imperial Legislation 
relating to the Colonies in 
general. 
Section 3. — Imperial Statutes relating to par- 
ticular Colonies. 

Topical Index of Cases decided in the Privy 
Council on appeal from the Colonies, the 
Channel Islands, and the Isle of Man. 

Index of some Topics of English Law dealt with 
in the Cases. 

Topical Index of Cases relating to the Colonies 
decided in the English Courts otherwise than on 
appeal from the Colonies. 

Index of Names of Cases. 

Appendix I. 
- II. 

General Index. 



In 8vo, price loj., cloth, 

THR TAXATION OF COSTS IN THE CROWN OFFICE. 

COMPRISING A COLLECTION OF 

BILLS OF COSTS IN THE VARIOUS MATTERS TAXABLE IN THAT OFFICE 



INCLUDING 

COSTS UPON THE PROSECUTION OF FRAUDULENT BANKRUPTS 
AND ON APPEALS FROM INFERIOR COURTS ; 

TOGETHER WITH 

A TABLE OF COURT FEES, 

and a scale of costs usually allowed to solicitors, on the taxation 

of costs on the crown side of the queen's bench division 

of the high court of justice. 

By FREDK. H. short, 

CHIEF CLBRK IN THE CROWN OFFICE, 

"This is decidedly a useful work on the subject of those costs which are liable to be taxed before the 
•Queen's Coroner and Attorney (for which latter name that of ' Solicitor' might now well be substituted) or 
before the master of the Crown Office ; in fact, such a book is almost indispensable when preparing costs 
for taxation in the Crown Office, or when taxing an opponent's costs. Country solicitors will find the scale 
relating to bankruptcy prosecutions of especial use, as such costs are taxed in the Crown Office. The ' general 
observations ' constitute a useful feature in this manual." — Law Times. 

"The recent revision of the old scale of costs in the Crown Office renders the appearance of this work 
particularly opportune, and it cannot fail to be welcomed by practitioners Mr. Short gives, in the first 
place, a scale of costs usually allowed to solicitors on the taxation of costs in the Crown Office and then 
bills of costs in various matters. These are well arranged and clearly ^rmleiA."— Solicitors' Journal. 
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Just Published, in 8vo, price ^s. 6d., cloth, 

BRITISH CONSULAR JURISDICTION IN THE EAST, 

WITH TOPICAL INDICES OF CASES ON APPEAL FROM, AND 

RELATING TO, CONSULAR COURTS AND CONSULS ; 

Also a Collection of Statutes concerning Consuls. 

By C. J. TARRING, M.A., 

CHIEF JUSTICE OF GRENADA. 

Second Edition, in one volume, 8vo, price i6s., cloth, 
A CONCISE TREATISE ON THE 

STATUTE LAW OF THE LIMITATIONS OF ACTIONS. 

With an Appendix of Statutes, Copious References to English, Irish, and American Cases, 
and to the French Code, and a Copious Index. 

By henry THOMAS BANNING, M.A., 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 

' ' The work is decidedly valuable. " — Law Times. 

"Mr. Banning has adhered to the plan of printing the Acts in an appendix, and making his book a 
cunning treatise on the case-law thereon. The cases have evidently been investigated with care and 
digested with clearness and intellectuality."— i aw journal. 

In 8vo, price u., sewed, 
AN ESSAY ON THE 

ABOLITION OF CAPITAL PUNISHMENT. 

Embracing more particulaj-ly an Enunciation and Analysis oj the Principles of Law as 
applicable to Criminals of the Highest L>egree of Guilt. 

By WALTER ARTHUR COPINGER, 

OF THE MIDDLE TEMPLE, ESQ., BARRISTER-AT-LAW. 

In 8vo, price 7j. 6^., cloth, 

THE LAW AS TO THE APPOINTMENT OF NEW TRUSTEES. 

WITH APPENDICES CONTAINING FORMS AND PRECEDENTS AND MATERIAL 
SECTIONS OF THE TRUSTEE ACT, 1893, AND THE LUNACY ACTS, 1890 AND 1891, 

By J. M. EASTON, of the Inner Temple, Barrister-at-Law. 

"... Mr. Easton has devoted great ability and learning to a treatise on this one subject, and saved 
all who may in future be wise enough to consult his -work the labour of searching through many other more 
ponderous tomes for what they will most likely find here more fully considered. Mr. Easton has not only 
carefully examined the cases to discover and expound what has been decided, but he has shown great 
ingenuity in imagining what difficultiesr may arise, and sagacity in applying principles to their solution. 
The book is very complete, and contains some useful precedents, and the material sections of the Trustee 
Act, i8q3, and the Lunacy Acts, i8gc and 1891." — Law Magazine and Review. 

" Into one compact volume the author has collected the whole of the information on this subject . . . 
and those who require information on this subject will find Mr. Easton's book a valuable aid." — 

Law Times, 

" This is a useful book on an important subject, the law of which — though often supposed to be simple — 
is in reality full of pitfalls. . . . Mr. Easton has done his work well, and his treatment of his subject is 
practically exhaustive." — Law Journal. 

" Mr. Easton has turned out a treatise of extreme practical utility, well arranged, exhaustive and 
reliable." — Sattirday Review. 
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Second Edition, in 8vo, price 15J., cloth, 

LEADING CASES and OPINIONS on INTERNATIONAL LAW 

COLLECTED AND DIGESTED FROM 

ENGLISH AND FOREIGN REPORTS, OFFICIAL DOCUMENTS, 
PARLIAMENTARY PAPERS, and other Sources. 

With NOTES and EXCURSUS, Containing the Views of the Text-Writers on 
the Topics referred to, together with Supplementary Cases, Treaties, and Statutes ; 
and Embodying an Account of some of the more important International Trans- 
actions and Controversies. 

By PITT COBBETT, M.A., D.C.L., 

OF gray's inn, BARRISTER-AT-LAW, professor of law, university of SYDNEY, N.S.W. 

"The book is we]} arranged, the materials well 1 "The notes are concisely written and tru t 

selected, and the comments to the point. Much """hy. ... The reader will learn from them a 

.„ . ' , . „ . I. ; , „ , great deal on the subject, and the book as a 

will be found in small space in this book. —Law whole seems a convenient introduction to fuller and 

Journal. I more systematic works." — Ox/ord Magazine. 

Second Edition, in royal 8vo. iioo pages, price 45J., cloth, 

STORY'S COMMENTARIES ON EQUITY 
JURISPRUDENCE. 

Second English Edition, from the Twelfth A?nerican Edition. 
By W. E. GRIGSBY, LL.D. (Lond.), D.C.L. (Oxon.), 

AND OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



*' It is high testimony to the reputation of Story, 
and to the editorship of Dr. Grigsby, that another 
edition should have been called iot. . . . The work 



has been rendered more perfect by additional 
indices." — Law Times. 



Second Edition, in 8vo, price 8j., cloth, 

THE PARTITION ACTS, 1868 & 1876. 

A Manual of the Law of Partition and of Sale, in Lieu of Partition. With the Decided 
Cases, and an Appendix containing Judgments and Orders. By W. Gregory 
Walker, B. A., of Lincoln's Inn, Barrister-at-Law. 
"This is a very good manual — practical, clearly I has carefully brought together the cases, and dis- 

wiitten, and complete. The subject lends itself | cussed the difficulties arising upon the language of 

well to the mode of treatment adopted by .Mr. the different provisions." — Solicitors' Journal. 

Walker, and in his notes to the various sections he | 

Second Edition, in 8vo, price 2zs., cloth, 
A TREATISE ON THE 

LAW AND PRACTICE RELATING TO INFANTS. 

By ARCHIBALD H. SIMPSON, M.A., 

OF LINCOLN'S INN, BARRISTER-AT-LAW, AND FELLOW OF CHRIST'S COLLEGE, CAMBRIDGE. 

SECOND EDITION. By E. J. Elgood, B.C.L., M.A., of Lincoln's Inn, 

Barrister-at-Law. 

yet in comparatively little space. The result is 
due mainly to the businesslike condensation of his 
style. Fulness, however, has by no means iDeen 
sacrificed to brevity, and, so far as we have been 
able to test it, the work omits no point of any im- 
portance, from the earliest cases to the last. In 
the essential qualities of clearness, completeness, 
and orderly arrangement it leaves nothing to be 
desired. 

" Lawyers in doubt on any point of law or prac- 
tice will find the information they require, if it can 
be found at all; in Mr. Simpson's book, and a 
writer of whom this can be said may congratulate 
himself on having achieved a considerablesuccess." 
— Law Magazine, February, 1876. 



"Mr Simpson's book comprises the whole of the 
law relating to infants, both as regards their per- 
sons and their property, and we have not observed 
any very important omissions. The author nas 
evidently expended much trouble and care upon 
his work, and has brought together, ma concise 
and convenient form, the law upon the subject down 
to the present ^imz."— Solicitors Journal. 

'• Its law is unimpeachable. We have detected 
no errors, and whilst the work might have been 
Sone more scientifically, it is, beyond all question 
a compendium of sound legal prmciples. -Laii. 

^^'^M;. Simpson has arranged the whole of the Law 
relating to Infanis with much fulness of detail and 
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In one volume, royal 8vo, 1877, price 30J., cloth, 

THE DOCTRINES & PRINCIPLES OF 
THE LAW OF INJUNCTIONS. 

By WILLIAM JOYCE, 

OF Lincoln's inn, barrister-at-law. 

*_*Mr. Joyce, whose learned and exhaustive work on 'The Law and Practice of Injunctions' has 
gained such a deservedly high reputation in the Profession, now brings out a valuable companion volume 
on the ' Doctrines and Principles ' of this important branch of the Law. In the present work the Law is 
enunciated in its abstract rather than its concrete form, as few cases as possible being cited ; while at the 
same time no statement of a principle is made unsupported by a decision, and for the most part the very 
iangtiage of the Courts has been adhered to. Written as it is by so acknowledged a master of his subject, 
and with the conscientious carefulness that might be expected from him, this work cannot fail to prove of 
the greatest assistance alike to the Student — who wants to grasp principles freed from their superincum- 
bent details — and to the practitioner, who wants to refresh his memory on points of doctrine amidst the 
oppressive details of professional work." — Law Magazine and Revieiv. 

BY THE SAME AUTHOR. 



In two volumes, royal 8vo, 1872, price 70J., cloth, 

THE LAW & PRACTICE OF INJUNCTIONS. 

EMBRACING 

ALL THE SUBJECTS IN WHICH COURTS OF EQUITY 
AND COMMON LAW HAVE JURISDICTION. 

By WILLIAM JOYCE, 



OF LINCOLN S INN, BABRISTER-AT-LAW. 



REVIEWS. 



"A work which aims at being so absolutely 
complete, as that of Mr. Joyce upon a subject 
which is of almost perpetual recurrence in the 
Courts,^ cannot fail to be a welcome offering to the 
profession, and doubtless, it will be well received 
and largely used, for it is as absolutely complete as 
it aims at being. .... This work is, therefore, 
eminently a work for the practitioner, being full of 
practical utility in every page, and every sentence, 
of it We have to congratulate the pro- 
fession on this new acquisition to a digest of the 
law, and the author on his production of a work of 
permanent utility and fame." — Laiv Magazine 
and Review. 

" Mr. Joyce has produced, not a treatise, but a 
complete and compendious exposition of the Law 
and Practice of Injunctions both in equity and 
common law. 

"Part IIL is devoted to the practice of the 
Courts. Contains an amount of valuable and 
technical matter nowhere else collected. 



" From these remarks it will be sufficiently per- 
ceived what elaborate and painstaking industry, as 
well as legal knowledge and ability has been 
necessary in the compilation of Mr. Joyce's work. 
No labour has been spared to save the practitioner 
labour, and no research has been omitted which 
could tend towards the elucidation and exemplifi- 
cation of the general principles of the Law and 
Practice of Injunctions." — Law journal. 

" He does not attempt to §0 an inch beyond that 
for which he has express written authority ; he al- 
lows the cases to speak, and does not speak for them. 

"The work is something more than a treatise on 
the Law of Injunctions. It gives us the general 
law on almost every subject to which the process of 
injunction is applicable. Not only English, but 
American decisions are cited, the aggregate number 
being ^,500, and the statutes cited x 60, whilst the 
index IS, we think, the most elaborate we have ever 
seen — occupying nearly 200 pages. The work is 
probably entirely exhaustive." — Law Times. 



" This work, considered either as to its matter or manner of execution, is no ordinary work. It is a 
complete and exhaustive treatise both as to the law and the practice of granting injunctions. It must 
supersede all other works on the subject. The terse statement of the practice will be found of incalculable 
value.^ We know of no baok as suitable to supply a knowledge of the law of injunctions to our common 
law friends as Mr. Joyce's exhaustive work. It is alike indispensable to members of the Common Law 
and Equity Bars. Mr. Joyce's great work would be a casket without a key unless accompanied by a good 
index. His index is very full and well ari-anged. We feel that this work is destined to take its place 
as a standard text-book, and the text-book on the particular subject of which it treats. The author 
deserves great credit for the very great labour bestowed upon it. The publishers, as usual, have 
acquitted themselves in a manner deserving of the high reputation they bear." — Canada Law yournal 
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Now ready. Fourth Edition, in 8vo, price 25^., cloth, 
A TREATISE UPON 

THE LAW OF EXTRADITION, 

And the Practice thereunder in Great Britain, Canada, the United States, and France ; with the 
Conventions upon the subject existing between England and Foreign Nations, and the Cases 

decided thereon. 

By Sir EDWARD CLARKE, Knt., K.C. 

Her Majesty's Solicitor-General, 1886-1892 : formerly Tancred Student of Lincoln's Inn. 

FOURTH EDITION. Prepared by the Author, and E. PERCIVAL CLARKE, B.A., of 

Lincoln's Inn, Barrister-at-Law. 

wants to learn the principles and practice of the 



" Mr. Clarke's accurate and sensible book is the 
best authority to which the English reader can 
turn upon the subject of Extradition." — Saturday 
Review. 

"The opinion we expressed of the merits of this 
work when it first appeared has been fully justified 
by the reputation it has ^ined. It is seldom we 
come across a book possessing so much interest to 
the general readerand at the same time furnishing so 
usefula guide to the lawyer." — Solicitors' Joftmai. 

"The appearance of a second edition of this 
treatise does not surprise us. It is a useful book, 
well arranged and well written. A student who 



law of extradition will be greatly helped by Mr. 

Clarke. Lawyers v/ho have extradition business 

will find this volume an excellent book of reference. 

Magistrates who have to administer the extradition 
law will be greatly assisted by a careful perusal ot 

'Clarke upon Extradition.' This may be called a 
warm commendation, but those who have read the 
book will not say it is unmeiited.'* — £,aw /ournal^ 
The Times of September 7, 1874, in a long 
article upon 'Extradition Treaties," makes con- 
siderable use of this work and writes of it as " Mr. 
Clarke's useful Work on Extradition'' 



In 8vo, price 2s, 6d., cloth, 

TABLES OF STAMP DUTIES 

FROM 1815 TO 1878. 
By WALTER ARTHUR COPINGER, 

OF THE MIDDLE TEMPLE, ESQUIRE, BARRISTER-AT-LAW : AUTHOR OF " THE LAW OF COl-VRIGHT IN 
WORKS OF LITERATURE AND ART," " INDEX TO PRECEDENTS IN CONVEYANCING," "TITLE DEEDS," &C. 

large number of old title-deeds." — Law Times. 

''His Tables qfS tamp Duiies^/rom 1815 to 18^8, 
have already been tested in Chambers, and being 
now published, will materially lighten the labours 
of the profession in a tedious department, yet one re- 
quiring great care." — Law Magazine and Review, 



"We think this little book ought to find its way 
into a good many chambers and offices." — Soli- 
citor^ youmal, 

* This book, or at least one containing the same 
amount of valuable and well-arranged information, 
should find a place in every Solicitor's office. It is 
of especial vahie when examining the abstract of a 



In one volume, Svo, price 14^., cloth, 

TITLE DEEDS: 



THEIR 



CUSTODY, INSPECTION, AND PRODUCTION, AT LAW. IN 

EQUITY, AND IN MATTERS OF CONVEYANCING, 

Including Covenants for the Production of Deeds and Attested Copies ; with an Appendix 

of Precedents, the Vendor and Purchaser Act, 1874, &c. &c. &c. By Walter 

Arthur Copinger, of the Middle Temple, Barrister-at-Law ; Author of "The 

Law of Copyright" and "Index to Precedents in Conveyancing." 

"The literary execution of the work is good 

enough to invite quotation, but the volume is not 

large, and we content ourselves with recommending 



it to the profession." — Law Times. 

" A really good treatise on this subject must be 
essential to the lawyer : and this is what we have 



here. Mr. Copinger has supplied a much-felt want, 
by the compilation of this volume. We have not 
space to go into the details of the book ; it appears 
well arranged, clearly written, and fully elaborated. 
With these few remarks we recommend his volume 
to our readers." — Law youmal. 



Third Edition, in Svo, considerably enlarged, price 365., cloth, 

THE LAW OF COPYRIGHT 

In Works of Literature and Art ; including that of the Drama, Music, Engraving, 
Sculpture, Painting, Photography, and Ornamental and Useful Designs ; together 
with International and Foreign Copyright, with the Statutes relating thereto, and 
References to the English and American Decisions. By Walter Arthur 
Copinger, of the Middle Temple, Barrister-at-Law. 

merits which will, doubtless, lead to the placing of 
this edition on the shelves of the members of the 
profession whose business is concerned with copy- 
right ; and deservedly, for the book is one of con- 



"Mr Copinger's book is very comprehensive, 
J r-i'«,;th every branch of his subject, and even 
'*'=? JnT to cop^ight in foreign countries. So far 
" we ^ve examSe^d, we have found all the recent 
as we nave = , ■^^^ scrupulous care, and 

?itru ^n "misu^"y ^'^ index. These are 



siderable value." — Solicitors' Journal, 
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Second Edition, in two volumes, royal 8vo, price 70J,, cloth, 

NEGLIGENCE IN LAW 

Being the Second Edition of "Principles of the Law of Negligence," 
Re-arranged and Re-written. 

By THOMAS SEVEN, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW ; AUTHOR OF " THE LAW OF EMPLOYERS* LIABILITY 
FOR THE NEGLIGENCE OF SERVANTS CAUSING INJURY TO FELLOW SERVANTS." 

REVIEWS, 

*' These volumes, says Mr. Beven in the preface, maybe regarded asasecond edition of his ' Principles 
of the Law of Negligence,' in so far as the subjects treated of in both books are the same ; and the 
materials collected in the one have been used without reserve in the other. ^ As to anything beyond this, 
he continues, the present is a new work. The arrangement is altogether diiferent from thatpreviously 
adopted. Nearly a half of the contents of these volumes is absolutely new, and of the remainder there 
is very little which has not been materially modified, if not in substance, yet in expression. 

" Upon its first appearance, the ' Princij^les of the Law of Negligence was at once recognized as a 
work of the highest importance, and the ability and industry which Mr. Beven had brought to bear upon 
his task laid the profession under no ordinary obligation. The service which he then rendered has been 
greatly increased by the production of this second edition, and the book deserves a place in the first 
rank among authoritative expositions of the law. 

J' The chief characteristic of Mr. Eeven's method is thoroughness. He is not himself in a hurry, and 
it is certainly useless for his readers to be so. The law is to be found in his pages, and, when fqund_, it is 
clearly enunciated ; but it is always deduced from a full and discriminating examination of multitudinous 
cases — English and American — and readers must be content to survey, leisurely and cautiously, with Mr. 
Beven, the whole field of judicial exposition, and to follow his own careful and elaborate criticism, if they 
would gain the full benefit of the results at which, he arrives. The book is not meant to be taken up 
for a hasty reference, and often the lawyer may find it more convenient to resort to a treatise more concise. 
On the other hand, it will be an invaluable companion in the consideration of any matter which requires 
research, and the style and arrangement are such that, whether the book is used for purposes of business or 
of general study, it cannot fail to prove deeply interesting. . . . 

"The above account is but a sketch of Mr. Beven's greut work. It is impossible within the present 
limits to give an adequate idea of the variety of topics which are included, of the learning and patience with 
which they are -discussed. Negligence may only be an aspect of the law; but the treatment here 
accorded to it throws into prominence a host of questions of the utmost importance, both practically and 
theoretically. By his contribution to the due understanding of these Mr. Beven has placed the profes- 
sion under a lasting obligation, an obligation which no reader of his work will fail to realize." — Solicitors' 
youmal. 

Third Edition, in One large Volume, 8vo, price 32J., cloth, 

A MAGISTERIAL AND POLICE GUIDE: 

BEING THE LAW 

RELATING TO THE 

PROCEDURE, JURISDICTION, and DUTIES OF MAGISTRATES 
AND POLICE AUTHORITIES, 

IN THE METROPOLIS AND IN THE COUNTRY. 

■With an Introduction showing the General Procedure before Magistrates 
both in Indictable and Summary Matters. 

By henry C. greenwood, 

STIPENDIARY MAGISTRATE FOR THE DISTRICT OF THE STAFFORDSHIRE POTTERIES ; AND 

TEMPLE CHEVALIER MARTIN, 

CHIEF CLERK TO THE MAGISTRATES AT LAMBETH POLICE COURT, LONDON ; 
AUTHOR OF *'tHE LAW OF MAINTENANCE AND DESERTION," " THE NEW FORMULIST," ETC. 

7 kird Edition. Including the Session 52 & 53 Vict., and the Cases DEClUEt) in the 

Superior Courts to the End of the Year 1889, revised and enlarged. 

By temple CHEVALIER MARTIN. 

' ' A second edition has appeared of Messrs. Greenwood and Martin's valuable and 
comprehensive magisterial and police Guide, a book which Justices of the peace should take 
care to include in their Libraries." — Saturday Review. 
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Now ready, Second Edition, in 8vo, price 2ij., cloth. 
THE LAW RELATING TO THE 

ADMINISTRATION OF CHARITIES, 

UNDER THE CHARITABLE TRUSTS ACTS, 1853-1894, LOCAL 
GOVERNMENT ACT, 1894, AND LONDON GOVERNMENT 
ACT, 1899. 

By THOMAS BOURCHIER-CHILCOTT, 

OF THE MIDDLE TEMPLE, BAERISTER-AT-LAW. 

" This book should be of great use to all concerned in the administration of charities. We particularly 
recommend it to the notice of members of Parish Councils." — Law Journal. 

" This is a careful edition of the principal statutes. . . . The book contains all that is ordinarily needed 
on questions of charity administration." — Law Mag^azine and Review. 

"Mr. Bourchier-Chilcott's work should be useful to the Profession. . . . The notes on sales and leases 
ef charity lands are succinct, to the point and up to date, and will be a safe guide to the practitioner on 
that rather difficult subject. The appointment of new trustees is also dealt with very fully." — Law Times. 

In one thick volume, 8vo, price J2s., cloth, 

THE LAW OF RAILWAY COMPANIES. 

Comprising the Companies Clauses, the Lands Clauses, the Railways Clauses Consoli- 
dation Acts, the Railway Companies Act, 1867, and the Regulation of Railways 
Act, 1868 ; with Notes of Cases on all the Sections, brought down to the end of the 
year 1868 ; together with an Appendix giving all the other material Acts relating 
to Railways, and the Standing Orders of the Houses of Lords and Commons ; 
and a copious Index. By Henry Godefroi, of Lincoln's Inn, and John 
Shortt, of the Middle Temple, Barristers-at-Law. 

In a handy volume, crown 8vo, 1870, price los. 6d., cloth, 

THE LAW OF SALVAGE, 

As administered in the High Court of Admiralty and the County Courts ; with the 
Principal Authorities, English and American, brought down to the present time ; 
and an Appendix, containing Statutes, Forms, Table of Fees, etc. By Edwyn 
Jones, of Gray's Inn, Barrister-at-Law. 

In crown 8vo, price 4J., cloth, 
A HANDBOOK OF THE 

LAW OF PARLIAMENTARY REGISTRATION. 

WITH AN APPENDIX OF STATUTES AND FULL INDEX. 
By J. R. SEAGER, Registration Agent. 

Second Edition, in One Vol., 8vo, price 12s., cloth, 

A COMPENDIUM OF ROMAN LAW, 

Founded on the Institutes of Justinian ; together with Examination Questions 
Set in the University and Bar Examinations (with Solutions), and Definitions of 
Leading Terms in the Words of the Principal Authorities. Second Edition. By 
Gordon Campbell, of the Inner Temple, M.A., late Scholar of Exeter College, 
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